
RESOLUTION NO. 2021-15 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARINA 

 (1) APPROVING ASSIGNMENT OF LEASE, ASSUMPTION OF 

ASSIGNMENT OF LEASE AND CONSENT TO ASSIGNMENT, 

ASSIGNING THE DISPOSITION, DEVELOPMENT AND LEASE 

AGREEMENT BETWEEN THE CITY OF MARINA AND DARRYL 

CHOATES FOR THE ORD MARKET PARCELS TO AJ PETROLEUM, 

INC.; AND (2) APPROVING AMENDMENT NO 2 TO THE DISPOSITION, 

DEVELOPMENT AND LEASE AGREEMENT; AUTHORIZING THE CITY 

MANAGER TO EXECUTE THE AGREEMENTS ON BEHALF OF THE 

CITY, SUBJECT TO FINAL REVIEW AND APPROVAL BY THE CITY 

ATTORNEY, AND AUTHORIZING THE ACCOUNTING SERVICES 

MANAGER TO MAKE ANY NECESSARY ACCOUNTING AND 

BUDGETARY ENTRIES. 

 

WHEREAS, on December 21, 2020, the County of Monterey (the “County”) executed and 

delivered to the City a Quitclaim Deed for the transfer of the six Landfill Border Parcels from the 

County to the City.   

 

WHEREAS, portions of two of those six Landfill Border Parcels, (APNs 031-101-039 and 031-

101-058) make up the three-acre site of the Ord Market, located in the County at 2700 Imjin 

Parkway (the “Premises”); and 

 

WHEREAS, with the acquisition of the Premises the City also succeeded by operation of law to 

the County’s interest as the landlord in and to that certain Disposition, Development and Lease 

Agreement entered into between the County’s Redevelopment Agency and Darryl Choates on 

October  4, 2006, as subsequently assigned to the County by the Successor Agency to the 

County’s Redevelopment Agency and amended by Amendment No.1 on December 20, 2019.  

(The two Agreements hereinafter referred to collectively as the “Lease” and attached hereto as 

EXHIBIT A and by this reference made a part hereof: and 

 

WHEREAS, the term of the Lease commenced on August 22, 2006 and the Lease will terminate 

on August 22, 2030; and 

 

WHEREAS the Premises consist of three buildings, landscaped areas, open space and parking on 

which Mr. Choates has operated the Ord Market, a U-Haul franchise and a Shell gas station.; and 

 

WHEREAS, Mr. Choates has requested the City’s consent to assign his interest in the Lease to AJ 

Petroleum, Inc, a California corporation; and 

 

WHEREAS, the Lease recognizes the importance of the redevelopment of the Premises to the 

general welfare of the community; the fact that an assignment is, for practical purposes, a 

transfer of the leasehold interest; and the fact the Premises are not to be acquired for speculation 

but only for its development and operation of the property for the uses permitted under the 

Lease, which  including the retail sale of food, beverages, and household merchandise, a U-Haul 

franchise and  as a gas station, and as a car wash and not for speculation in landholding; and.  
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WHEREAS, the Lease may not be assigned without the prior written consent of the City, which 

consent may not be unreasonably or arbitrarily withheld; and 

 

WHEREAS, the document entitled “Assignment of Lease, Assumption of Assignment of Lease 

and Consent to Assignment of Lease attached hereto as EXHIBIT B and by this reference made 

a part hereof transfers the rights and obligations under the Lease from Mr. Choates to AJ 

Petroleum, Inc.; provides that Mr. Choates remains liable for performance should AJ Petroleum 

default,; provides for the Assumption of the Lease by AJ Petroleum as a direct obligation of AJ 

Petroleum; and conveys the City’s consent to the assignment, without waiver of restrictions 

concerning further assignment, subject to a condition concurrent that the parties to Exhibit B 

enter into Amendment No. 2 to the Lease attached hereto as EXHIBIT C  and by this reference 

made a part hereof; and  

 

WHEREAS, Amendment No.2 provides all references in the Lease to the County’s 

Redevelopment Agency or the Successor Agency to that Redevelopment Agency or to the County 

are replaced by references to the City; for a security deposit in the amount of $25,000 to secure 

performance of the covenants and obligations under the Lease by AJ Petroleum and by Mr. 

Choates, if in possession of the premises as the assignor,, and  for notice to the parties; and 

 

WHEREAS, assignment of the Lease will be effective as of the latter of a date certain stated in 

Exhibit B or when AJ Petroleum has provided the insurance required by the Lease. 

 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Marina does 

hereby: 
 

1. Adopt Resolution No. 2021-15: (1) approving Assignment of Lease, Assumption 

of Assignment of Lease and Consent to Assignment, assigning the Disposition, 

Development and Lease Agreement between the City of Marina and Darryl 

Choates for the Ord Market Parcel to AJ Petroleum, Inc.   

2. Approve Amendment No. 2 to Disposition, Development and Lease Agreement.  

3. Authorize the City Manager to execute the agreements on behalf of the City, 

subject to final review and approval by the City Attorney; and authorizes the 

Accounting Services Manager to make any necessary accounting and budgetary 

entries.  

. 

PASSED AND ADOPTED by the City Council of the City of Marina at a regular meeting duly 

held on the March 2, 2021 by the following vote: 

 

AYES, COUNCIL MEMBERS:  Medina Dirksen, Burnett, Berkley, Biala, Delgado 

NOES, COUNCIL MEMBERS:  None 

ABSENT, COUNCIL MEMBERS:  None 

ABSTAIN, COUNCIL MEMBERS: None 

 

__________________________ 

Bruce C. Delgado, Mayor 

ATTEST: 

 

________________________________ 

Anita Sharp, Deputy City Clerk    
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Debra Gemgnani Tipton, Esq. 
LAW OFFICES OF DEBRA GEMGNANI TIPTON 

1130 Fremont Blvd., Ste. 105-265 
Seaside, California 93955 

Tel: (831) 521-6560 
Fax: (831) 855-0202 

Email: debra@dtiptonlaw.com 

October 22, 2020 

Via email: llong@cityofmarina.org and Fax: 831-384-9148 

Mr. Layne Long 
City Manager 
City of Marina 
211 Hillcrest Drive 
Marina, CA 93933 

RE: Ord Market Development 
Lessee: Darryl Choates 
Issue: Sale Ord Market 

Dear Mr. Long: 

My office is legal counsel to Darryl Choates, the lessee under the Disposition, Development and Lease 
Agreement between Mr. Choates and the County of Monterey, successor in interest to the Successor 
Agency to the Redevelopment Agency of Monterey dated August 11, 2006, as amended on or about 
October 10, 2019 regarding property located on Imjin Road in Marina. We understand that the property 
upon which the leased premises are located was recently transferred from the County of Monterey to the 
City of Marina. Therefore, we are writing to you as, Marina's City Manager to advise that Mr. Choates 
will be selling the Ord Market and all improvements on the property due to health reasons. The sale is 
expected to close escrow in about three weeks. 

The purchaser will continue in the same use of the property as it has been utilized for the past 15 years 
when Mr. Choates was operating the business. The purchaser is Mr. Navtej Nahal, 16 Wimbledon Circle, 
Salinas, California. 

Please let my office know what the City of Marina will require for this transfer of Mr. Choates' business 
and the Lease Agreement to Mr. Nahal at your earliest opportunity. 

I 

Thank you for your assistance. 

cc: Darryl Choates 
Deborah Mall, Esq. 

Verytrulyyou~s, ~ 
/1 / . ;A-
~· - ~ 
Debra Gemgnani Tipton 
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Recording Requested by:    )      
City of Marina       )      
When Recorded Return to  ) 
City of Marina        ) 
Attn: Deputy City Clerk       ) 
211 Hillcrest Avenue        ) 
Marina, California  93933.    ) 

 )   

A.P.N. 031-101-039 (a portion) 

A.P.N. 031-101-058 (a portion) 

Exempt from Recording Fees: Govt. Code 27383 

Documentary Transfer Tax: -0-  

Assignment of a Lease of Real Property with a 

Term less than 35 Years  

______________________________________________________________________________
[Space Above this Line for Recorder’s Use) 

ASSIGNMENT OF LEASE, ASUMPTION OF ASSIGNMENT OF LEASE 

AND  CONSENT TO ASSIGNMENT OF LEASE 

This Assignment of Lease, Assumption of Assignment of Lease and Consent to 

Assignment of Lease is entered into for reference purposes as of March ____, 2021, by 

and between the City of Marina, a California charter city (“City”), Darryl Choates, an 

individual, and AJ Petroleum, Inc., a California corporation, as follows. 

Recitals 

1. On October 4, 2006, the Redevelopment Agency of the County of Monterey and

Darryl Choates entered into that certain Disposition, Development and Lease Agreement, 

subsequently amended by Amendment No. 1 as described below, (the Lease and 

Amendment No. 1 are hereinafter collectively referred to as the “Lease”), a copy of 

which is attached hereto as Exhibit A and by this reference made a part hereof, for real 

property consisting of portions of Assessor’s Parcel Numbers (“APN”)  031-101-039 and 

039-101-058 located in Monterey County consisting of approximately three (3) acres

with an address of 2700 Imjin Parkway, Marina, CA (“Premises”).  The Premises include 
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three buildings, landscaped areas, open space and parking on which Darryl Choates 

operates the Ord Market for the retail sale or food, beverage and household merchandise, 

a U-Haul franchise, and a gas station. 

2. On December 10, 2019, in conjunction with the dissolution of all California 

redevelopment agencies the Successor Agency to the Redevelopment Agency of the 

County of Monterey irrevocably assigned the Agreement to the County of Monterey (the 

“County). 

3. On  December 20, 2019, the County and Darryl Choates entered into 

Amendment No. 1 to the Lease.  

4. On October 22, 2020, the City was notified of Darryl Choates intention and 

desire to assign his interest in the Lease to Mr. Navtej Nahal of Salinas, California. 

5. Mr. Nahal has requested that the Lease be assumed by AJ Petroleum, a 

California corporation formed on October 14, 2020, for which he serves as the agent for 

service of process.  

5. On November 20, 2020, the City and the County entered into that certain 

Conveyance Agreement Regarding Property Related to the Landfill Site at the Former 

Fort Ord California (“Conveyance Agreement”) by which the County agreed to convey 

APN 131-101-039 and 039-101-058 to the City.  The Conveyance Agreement requires 

the City: (i) to seek prompt annexation of all property conveyed; (ii) after completion of 

all proper land use approvals, including Zoning Ordinance amendments and adoption of 

any specific plans for the Premises, to negotiate in good faith with the tenant of the 

Premises for a right of first refusal to develop the Premises with any such right of first 
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refusal to include a clause requiring the tenant to expressly agree not to file any legal 

action against the City and to indemnify and hold the City harmless from any legal 

action; (iii)  to allow the existing tenant, while the Lease remains in effect, to maintain 

the existing use of the Premises until such time as the Lease expires with current parking 

requirements “grandfathered” now and after improvements to Imjin Parkway; (iv) allow 

the existing tenant, in the event a right of first refusal cannot be negotiated, to respond to 

any requests for proposals to develop the Premises and to consider any such proposal in 

good faith.         

6. On December 21, 2020, the County executed a Quitclaim Deed quitclaiming 

APNs 031-101-039 and 031-101-058 in their entirety to the City  whereby the City 

became the sole owner of the property and the Premises and succeeded to all the 

County’s right, title and interest under the Lease. 

 NOW, THEREFORE, For good and valuable consideration, the receipt of 

which is hereby acknowledged the parties agree as follows: 

Article 1 

Assignment of Lease. 

 For value received the undersigned Darryl Choates,. an individual, as Lessee and 

Assignor, hereinafter “Assignor,” does hereby sell, transfer and assign to AJ Petroleum 

Inc. a California corporation, hereinafter “Assignee,” all right, title and interest in and to 

the Lease between Assignor and the City, as the successor in interest to the County.  In 

accepting assignment Assignee agrees, from the date the assignment becomes effective,   
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to assume and perform all duties and obligations under the Lease as a direct obligation to 

the City. 

 Assignor shall remain liable for the performance of the provisions of the Lease.  

City shall send to Assignor any notice of default that City sends to Assignee.  

 If Assignee defaults under the Lease, Assignee shall indemnify and hold Assignor 

harmless from all damages resulting from the default.  If Assignee defaults in its 

obligations under the Lease and Assignor pays rent to the City or fulfills any of 

Assignee’s other obligations under this Assignment of Lease in order to prevent Assignee 

from being in default, Assignee immediately shall reimburse Assignor for the amount of 

rent or costs incurred by Assignor in fulfilling Assignee’s obligations under the 

Assignment of Lease, together with interest on those sums at the rate of 10% per annum.  

  If Assignee is in default of the Lease, before City will exercise any of the rights 

available to City by reason of any default, Assignor shall have the right for a period of ten 

(10) days after the period expires for curing rent defaults, and thirty (30) days after the 

period expires for curing non rent defaults, in which to cure any default of Assignee.  If 

any default, other than nonpayment of rent, cannot reasonable be cured within the 

additional thirty (30)-day period, the commencement of the cure of the default within the 

thirty (30)-day period shall be deemed a cure of the default, provided the cure is 

diligently prosecuted to completion.  

 If Assignee defaults under the Lease, Assignor shall have all rights against 

Assignee that are available by law and those contained in the Lease, including without  
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limitation, Assignor’s right to reenter and retake possession of the Premises from 

Assignee.     

 City and Assignee shall not enter into any agreement that amends the Lease 

without Assignor’s consent, not to be unreasonably withheld, conditioned or delayed.  

Any amendment of the Lease in violation of this provisions shall have no force or effect 

on Assignor.  

 Assignor agrees to execute any and all documents necessary to effect the intent 

and purpose of this Assignment of Lease on demand.   

 The assignment of the Lease shall take effect on ________________, 2021,or 

upon the date the Assignee provides insurance in accordance with the requirements of 

Article 11 of the Lease, whichever date is later, and Assignor shall give possession of the 

Premises to Assignee on that date.                                        

Article 2 

Assumption of Assignment of Lease 

 For value received, the Assignee hereby assumes and accepts the foregoing 

Assignment of Lease by Assignor and such assumption and acceptance irrevocably binds 

Assignee and Assignee’s successors in interest, heirs and personal representatives to the 

faithful performance of all terms and conditions of the Lease as direct obligations to the 

City to the same extent as if Assignee had been an original party thereto, and agrees to 

indemnify and hold Assignor harmless for any liability for performance or 

nonperformance of such duties and obligations. 
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 Assignee agrees to execute any and all documents necessary to effect the intent 

and purpose of this Assumption of Assignment of Lease on demand.   

Article 3 

 Consent to Assignment of Lease 

 

 Subject to the fulfillment of the condition concurrent that the Assignor, the 

Assignee and the City enter into, and the Assignor consent to, Amendment No. 2 to the 

Lease, attached hereto as Exhibit B and by this reference made a part hereof, the City 

hereby consents to the assignment of the Lease to the Assignee.   

 The City’s consent to the assignment is made without waiver of the restrictions 

concerning further assignment. 

 The City agrees to execute any and all documents necessary to effect the intent 

and purpose of this Consent to Assignment of Lease on demand.   

  Article 4 

General Provisions 

 All provisions hereof shall be binding on and inure to the benefit of the parties 

hereto and their respective heirs, legal representatives, successors and assigns. 

 In the event any portion of a promise or covenant contained in this Assignment of 

Lease, Assumption of Assignment of Lease and Consent to Assignment of Lease is held 

unreasonable or unenforceable in an unappealed final decision to which the City, 

Assignee and/or Assignor are bound by a court or agency having valid jurisdiction, the 

applicable party expressly agrees to be bound by each lesser covenant imposing the 

maximum duty permitted by law that is subsumed within the terms of such promise or 
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covenant, as if it were separately stated and made part of this Assignment of Lease, 

Assumption of Assignment of Lease and Consent to Assignment of Lease. 

 Time is of the essence in the performance of each provision of this Assignment 

of Lease, Assumption of Assignment of Lease and Consent to Assignment of Lease. 

 Should any litigation be initiated between the parties hereto concerning this 

Assignment of Lease, Assumption of Assignment of Lease and Consent to Assignment of 

Lease or the rights or duties of either the City, Assignee or Assignor, the party prevailing 

in such action shall be entitled, in addition to such other relief as may be granted, to a 

reasonable sum as and for attorney’s fees in such action, which shall be determined by 

the court, or in a separate action brought for that purpose. 

 The individual executing this Lease on behalf of Assignee represents and warrants 

that he or she is duly authorized to execute and deliver this Assignment of Lease, 

Assumption of Lease and Consent to Assignment of Lease on behalf of said corporation, 

in accordance with a duly adopted resolution of the Board of Directors of said 

corporation or in accordance with the bylaws of said corporation, and that this document 

is binding upon said corporation in accordance with its terms.  Assignee shall, within 

thirty(30) days after execution of this Assignment of Lease, Assumption of Lease and 

Consent to Assignment of Lease deliver to the City a certified copy of a resolution of the 

Board of Directors of said corporation authorizing or ratifying the execution of this 

document.   
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 IN WITNESS WHEREOF, the parties hereto have executed this Assignment, 

Assumption of Assignment and Consent to Assignment of Lease on the dates set forth 

below. 

                          City of Marina (“City”) 

Attest:  (Reso. No.2021-___  A California Charter City 

 

_______________________                     By: __________________                                         

Deputy City Clerk     Its:  __________________                                          

      Date: ________________, 2021 

Approved as to Form:                                                        

    

_______________________ 

Robert Rathie 

For the City Attorney 

 

 

Approved as to Form:                       Darryl Choates (“Assignor”) 

      An Individual/ 

 

_______________________                    By: ___________________                                         

Counsel for Assignor                                                      

      Date: ________________, 2021  

 

 

 

                           AJ Petroleum, Inc. (“Assignee”) 

Approved as to Form   A California Corporation  

 

                          By:____________________                                         

_______________________            Its:                                          

Counsel for Assignee   Date: ________________, 2021 

 

 

                          By:____________________                                         

                Its:                                          

      Date: ________________, 2021 
    

    [All four above signatures to be notarized.] 
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AMENDMENT NO 2 

TO DISPOSTION, DEVELOPMENT AND LEASE AGREEMENT 

This  Amendment No. 2 to the Disposition, Development and Lease Agreement 
(“Amendment No. 2”) is made and entered into on this ____ day of March 2021, by and between 
the City of Marina, a California charter city (the “City”), AJ Petroleum, Inc. a California 
corporation (“AJ Petroleum”) and Darryl Choates, an individual.  

Recitals 

A. On October 4, 2006, the Redevelopment Agency of the County of Monterey (the
“Redevelopment Agency”) and Darryl Choates entered into that certain Disposition,
Development and Lease Agreement (the “Agreement”) in order to facilitate Darryl
Choates’ leasing and development of  certain real property consisting of portions of
Monterey County Assessor’s Parcel Numbers 031-101-039 and 039-101-058,including
approximately three acres with an address of 2700 Imjin Parkway, Marina, County of
Monterey, California containing three buildings, landscaped areas, open space and
parking on which the Darryl Choates operated the Ord Market for the retail sale of food,
beverage and household merchandise and a gas station.

B. On December 10, 2019, in conjunction with the dissolution of all California
redevelopment agencies the Successor to the Redevelopment Agency, hereinafter the
“Successor Agency,” irrevocably assigned the Agreement to the County.

C. On December  20, 2019, the County and Darryl Choates entered into Amendment No.1 to
the Agreement.

D. On December 21, 2020, the County executed a Quitclaim Deed quitclaiming APNs 031-
101-039 and 031-101-058 in their entirety to the City whereby the City became the sole
owner of the property and the Premises and succeeded to all the County’s right, title and
interest under the Agreement.

E. On March ___, 2021, the City, Darryl Choates and AJ Petroleum entered into that certain
Assignment of Lease, Assumption of Assignment of Lease and Consent to Assignment of
Lease whereby Darryl Choates assigned and AJ Petroleum accepted assignment and the
City, subject to the condition concurrent that the parties enter into this Amendment No. 2
to the Agreement, consented to the assignment of the Agreement from Darryl Choates to
AJ Petroleum.

F. The numbered paragraphs of the Agreement are being amended or added are set  forth in
this Amendment No. 2.  Capitalized terms used but not defined in this Amendment No. 2
shall have the meanings given to them in the Agreement, Amendment No. 1, and in the
Assignment of Lease, Assumption of Lease and Consent to Assignment of Lease..

Terms & Conditions  

The above recitals are true, correct and incorporated herein by this reference. 
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Now, therefore, the parties agree to enter into this Amendment No. 2 and to amend the 

Agreement effective as of the date first written above as follows: 
 

1. References.  In all places within the Agreement and Amendment No. 1 any reference to 
the Redevelopment Agency, the Successor Agency, and the County are hereby replaced by “the 
City of Marina.” 
 
2. Security Deposit.   Article 21 is hereby added to the Agreement to read in its entirety as 
follows: 
 

“ARTICLE 21 SECURITY DEPOSIT 

 

 21.1  Security Deposit.  Upon execution of Amendment No. 2 to the Agreement, AJ 

Petroleum Lessee will pay to the City the sum of Twenty-five Thousand Dollars ($25,000), 

deposited with the City's funds as partial security of future payments due (the “Security 

Deposit”).  The City, AJ Petroleum and Darryl Choates agree that these funds will remain on 

deposit with the City and shall be considered a performance deposit under the Agreement. In the 

event the City is required to utilize this deposit or any portion thereof during the term of the 

Agreement for the payment of rents, charges, or fees due, AJ Petroleum or Darryl Choates, if in 

possession of the Premises as the assignor, within ten (10) days from such use of the deposit 

funds shall deposit with the City an additional sum sufficient to restore the Security Deposit to 

the amount herein set forth in this Article.  This Security Deposit, or any remaining portion 

thereof, shall be returned to AJ Petroleum at the termination of the Agreement without interest 

thereon, after deduction of any amounts therefrom for payment of any obligation of AJ 

Petroleum or Darryl Choates, if in possession of the Premises as assignor, due and owing to the 

City under any of the provisions of the Agreement.   

 

 21.2  Application, Increase & Return of Security Deposit.  City shall not be required to 

keep the Security Deposit separate from its general funds, and AJ Petroleum shall not be entitled 

to interest thereon. City may apply all or a part of the Security Deposit to any unpaid rent or 

other charges due from AJ Petroleum or Darryl Choates, if in possession of the Premises as the  

as assignor, or to cure any other defaults of the Agreement, including but not necessarily limited 

to repairs during the Term of the Agreement, the failure to take out or maintain insurance, the 

failure to pay possessory interest tax, and repair and cleaning of the Premises at the expiration of 

the Term of the Agreement. Any time the Basic Rent is increased, AJ Petroleum or Darryl 

Choates, if in possession of the Premises as the assignor, shall deposit additional cash funds 

sufficient to increase the Security Deposit by the same percentage amount. In the event of 

bankruptcy or other debtor-creditor proceedings against AJ Petroleum or Darryl Choates, if in 

possession of the Premises as assignor, the Security Deposit shall be deemed to be applied first 

to the payment of rent and other charges due City for the periods prior to the filing of such 

proceedings. The Security Deposit will not be a limitation on City’s damages or other rights 

under the  Agreement, or a payment of liquidated damages, or an advance payment of the rent. If 

AJ Petroleum or Darryl Choates, if in possession of the Premises as assignor,  pays the rent and 

performs all other obligations under the Agreement, City will return the unused portion of the 

security deposit within sixty (60) days after the end of the Term of the Agreement.” 
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3. Notice.  Article 5 – Notices of the Agreement is hereby amended and restated to read in 
its entirety as follows: 
 

“ARTICLE 5 NOTICES 

 

 All notices or correspondence provided for herein shall be effective only if made in 

writing, addressed to the addresses listed below, and delivered by one of the following means: 

personal delivery; deposit in the United States mail, registered or certified, postage prepaid and 

return receipt requested; or mailed by commercial delivery services which furnishes signed 

receipts of delivery. 

 

TO   City of Marina   TO   AJ Petroleum, Inc.  

CITY  City Hall   AJ PETROLEUM 16 Wimbledon Circle 
  Attn: City Manager     Salinas, CA 93906 
  211 Hillcrest Avenue 
  Marina, CA 93933 
 
TO  Mr. Darryl Choates 
DARRYL __________________ 
CHOATES __________________ 
 
Notice shall be deemed effective on the date personally delivered, or if mailed or sent by commercial 
delivery services (e.g., Fed Ex), three days after deposit in the custody of the U.S. Postal Service or the 
commercial delivery service..   
 
4. Consent.  Darryl Choates, as assignor under the Assignment of Lease, Assumption of 
Assignment of Lease and Consent to Assignment of Lease, hereby consents to this Amendment 
No. 2.  

 

5. Integration.  This  Amendment No. 2 and the Agreement, together with Amendment No. 

1 and the Assignment of Lease, Assumption of Assignment of Lease and Consent to Assignment 

of Lease, represent the entire agreement concerning this subject matter and supersedes prior 

negotiations or agreements.  All prior agreements, understandings, representations, warranties, 

and negotiations between the parties about the subject matter of this Amendment No. 2 merge 

into this Amendment No.2 and the Agreement as amended. 

 

5. Counterparts.  This Amendment No. 2 may be executed in any number of counterparts 

and all of counterparts taken together shall be deemed to constitute one and the same instrument.  
 
6. Authority.  Each individual executing this Amendment No. 2 represents and warrants that 
he or she is duly authorized to execute and deliver this amendment and that this Amendment No. 
2 is binding in accordance with its terms.  
 
 Except as provided above, the Agreement, as assigned and amended is in all other 
respects in full force and effect. 
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IN WITNESS WHEREOF, the parties hereto have executed this Amendment No 2. on 
the dates and years written below. 

                           City of Marina (“City”) 

Attest:  (Reso. No.2021-___  A California Charter City 

 

_______________________                     By: __________________  

                                        

Deputy City Clerk     Its:  __________________ 

                                          

      Date: ________________, 2021 

Approved as to Form:         

                                                

    

_______________________ 

Robert Rathie 

For the City Attorney 

 

 

Approved as to Form:                       Darryl Choates  

      An Individual 

 

_______________________                    By: ___________________  

                                        

Counsel for Darryl Choates                                                      

      Date: ________________, 2021  

 

 

 

                           AJ Petroleum, Inc.  

Approved as to Form   A California Corporation  

 

                          By:____________________  

                                        

_______________________            Its:                                          

Counsel for AJ Petroleum, Inc.  Date: ________________, 2021 

 

 

                          By:____________________  

      Its:                                          

      Date: ________________, 2021 
    

    [All four above signatures to be notarized.] 
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February 25, 2021 Item No 8f(4) 
  

Honorable Mayor and Members City Council Meeting 

of the Marina City Council of March 2, 2021 
 
 

RECOMMENDATION TO CONSIDER ADOPTING RESOLUTION NO. 

2021-TBD: (1) APPROVING ASSIGNMENT OF LEASE, ASSUMPTION OF 

ASSIGNMENT OF LEASE AND CONSENT TO ASSIGNMENT, ASSIGNING 

THE DISPOSITION, DEVELOPMENT AND LEASE AGREEMENT 

BETWEEN THE CITY OF MARINA AND DARRYL CHOATES FOR THE 

ORD MARKET PARCELS TO AJ PETROLEUM, INC.; AND (2) 

APPROVING AMENDMENT NO 2 TO THE DISPOSITION, 

DEVELOPMENT AND LEASE AGREEMENT; AUTHORIZING THE CITY 

MANAGER TO EXECUTE THE AGREEMENTS ON BEHALF OF THE 

CITY, SUBJECT TO FINAL REVIEW AND APPROVAL BY THE CITY 

ATTORNEY, AND AUTHORIZING THE ACCOUNTING SERVICES 

MANAGER TO MAKE ANY NECESSARY ACCOUNTING AND 

BUDGETARY ENTRIES. 

 

RECOMMENDATION: 

It is recommended that the City Council: 

 

1. Consider adopting Resolution No. 2021-: approving Assignment of Lease, 

Assumption of Assignment of Lease and Consent to Assignment, assigning the 

Disposition, Development and Lease Agreement between the City of Marina and 

Darryl Choates for the Ord Market Parcel to AJ Petroleum, Inc.; and  

2. Consider approving Amendment No. 2 to Disposition, Development and Lease 

Agreement; and 

3. Consider authorizing the City Manager to execute the agreements on behalf of the 

City, subject to final review and approval by the City Attorney; and authorizing 

the Accounting Services Manager to make any necessary accounting and 

budgetary entries.  

   

BACKGROUND: 

Over a period of several months last year the City and the County of Monterey engaged in 

negotiations over the transfer of the six Landfill Border Parcels from the County to the City.  

Portions of two of those parcels (APNs 031-101-039 and 031-101-058) make up the three acre 

site of the Ord Grocery Market, located in the County at 2700 Imjin Parkway.  The premises 

consist of three buildings, landscaped areas, open space and parking on which Mr. Darryl 

Choates has operated the Ord Market, including a deli and catering component, a U-Haul 

franchise and a Shell gas station.  On December 21, 2020, the County executed and delivered to 

the City a Quitclaim Deed for all six parcels.   

 

With the acquisition of the Ord Market parcels the City also succeeded by operation of law to the 

County’s interest as the landlord in and to a Disposition, Development and Lease Agreement  

entered into between the County’s Redevelopment Agency and Mr. Choates on October  4, 2006, 

as subsequently amended by Amendment No.1 on December 20, 2019.  The Successor Agency 

of the County Redevelopment Agency subsequently assigned the Agreement to the County. 

These two Agreements are hereinafter referred to collectively as the “Lease” and are attached 

hereto as EXHIBIT A.   



The term of the Lease commenced on August 22, 2006 and the Lease will terminate on August 

22, 2030.  Amendment No. 1established the fair market basic monthly rent as $10,855.00 as of 

the commencement of the eleventh year of the Lease and provided for the Lessee’s first right to 

purchase the property for fair market value in the event of the City’s intent to transfer title to a 

third party or an independent governmental entity and for adjustment of the monthly rent in the 

event the widening of Imjin Parkway results in the loss of a portion of the leasehold.  
 

On October 22, 2020, prior to the conveyance of the Landfill Border Parcels, the City was 

notified by a letter from Mr. Choates’ attorney  (EXHIBIT B) of Mr. Choates’ desire, due to 

health reasons, to assign his interest in the Lease to Mr. Navtej Nahal of Salinas, California.  Mr. 

Nahal has subsequently requested that the Lease be assumed by AJ Petroleum, Inc. a California 

corporation which was formed on October 14, 2020, and has provided a letter of introduction 

(Exhibit C).  The County declined to process this request as the property was shortly to be 

conveyed to the City.   
 

By the Conveyance Agreement for the Landfill Border Parcels between the City and the County 

entered into on November 20, 2020 the City agreed to seek prompt annexation to the City for the 

property conveyed (which is now located outside the City in the County); to negotiate with the 

tenant of the Ord Market parcels for a right of first refusal to develop the parcels and if a right of 

first refusal is not granted to allow the tenant to respond to any request for proposals to develop 

the premises (and not to file any legal challenge and indemnify the City in that context) and to 

allow the tenant to maintain the existing use while the Lease remains in effect with current 

parking requirements “grandfathered.”   
 

The Lease recognizes the importance of the redevelopment of the Ord Market parcels to the 

general welfare of the community; the fact that an assignment is, for practical purposes, a 

transfer of the leasehold interest; and the fact the property is not to be acquired for speculation 

but only for its development and operation of the property for the uses permitted under the Lease 

including the retail sale of food, beverages, and household merchandise, as a gas station, and as a 

car wash and not for speculation in landholding. Accordingly, the Lease may not be assigned 

without the prior written consent of the City, which consent may not be unreasonably or 

arbitrarily withheld.   
 

ANALYSIS: 

An assignment is the transfer of rights and obligations held by one party, called the “assignor” to 

another party, called the “assignee.”  The legal nature of an assignment is a contractual transfer 

of rights to the assignee without any adverse effect on the other party (the City in this instance).  

In the event of a default by the assignee the assignor remains liable for performance of the 

obligations of the assignee.  At this time Mr. Choates is in compliance with the terms of his 

Lease including the insurance requirements and Mr. Nahal has provided information and 

assurance that AJ Petroleum is prepared to continue in compliance and to furnish the insurance 

required by the Lease. 
 

The document entitled “Assignment of Lease, Assumption of Assignment of Lease and Consent 

to Assignment of Lease (EXHIBIT D): (i) accomplishes the transfer of the rights and obligations 

under the Lease from Mr. Choates to AJ Petroleum, Inc., while providing Mr. Choates remains 

liable for performance should AJ Petroleum default, effective as of the latter of a date certain or 

when AJ Petroleum has provided the insurance required by the Lease; (ii) provides for the 

Assumption (i.e., the undertaking of an obligation owed by another) of the Lease as a direct 

obligation of AJ Petroleum by AJ Petroleum; and (iii) conveys the City’s  

consent to the assignment, without waiver of restrictions concerning further assignment, subject 

to a condition concurrent (i.e., something that must occur simultaneously with something else) 

that the three parties enter into Amendment No. 2 to the Lease.  



 

Amendment No.2 (EXHIBIT E) provides for: (1) all references in the Lease to the County’s 

Redevelopment Agency or the Successor Agency to that Redevelopment Agency or to the 

County to be replaced by references to the City; (2) a security deposit in the amount of $25,000 

to secure performance of the covenants and obligations under the Lease by AJ Petroleum and by 

Mr. Choates, if in possession of the premises as the assignor, and (3) to provide for notice to the 

parties.   

 

CEQA DETERMINATION: 

The California Environmental Quality Act (CEQA) Guidelines Sections 15305 and 15061(b)(3), 

of the California Code of Regulations established exemptions where it can be seen with certainty 

that there is no possibility that the activity in question may have a significant effect on the 

environment.    

 

FISCAL IMPACT: 

None.  Neither the assignment nor Amendment No. 2 change the rents otherwise required by the 

Lease.  Mr. Choate has paid rent for the months of December 2020 , January  and February 2021 

to the City   Mr. Choates has also reimbursed the City for the City Attorney’s cost to prepare the 

assignment documents. 

 

CONCLUSION: 

This request is submitted for City Council consideration and possible action. 

 

 

Respectfully submitted, 

 

 

 

_____________________________ 

Robert W. Rathie 

Wellington Law Offices 

 

 

_____________________________ 

Layne Long 

City Manager 

City of Marina  




