
RESOLUTION NO. 2017-43 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARINA APPROVING THE 

SECOND AMENDMENT TO THE LEASE BETWEEN THE CITY AND LIGHT AND 

MOTION INDUSTRIES, FOR BUILDING 535 AT THE MARINA MUNICIPAL AIRPORT 

AND A MEMORANDUM OF AMENDMENT OF LEASE AND ESTOPPEL CERTIFICATE, 

SUBJECT TO FINAL REVIEW AND APPROVAL BY THE CITY ATTORNEY, AND 

AUTHORIZING CITY MANAGER TO EXECUTE THE SECOND AMENDMENT AND 

MEMORANDUM OF AMENDMENT OF LEASE AND ESTOPPEL CERTIFICATE 
 

WHEREAS, on March 25, 2013, the City and Light & Motion Industries (“Light & Motion”) entered 

into a Lease to provide for Light & Motion to remodel and construct improvements necessary for its 

occupancy and use of Building 535, located at 711 Neeson Road at the Marina Municipal Airport (the 

“Lease”), as a site for Light & Motions’ commercial manufacturing, assembling and distribution 

activities; and  
 

WHEREAS, on November 5, 2013, the Lease was amended by the First Amendment to Lease to 

confirm certain matters regarding the course of construction of improvements to the premises; and  
 

WHEREAS, Light & Motion has proposed that the parties now enter into a Second Amendment of the 

Lease (attached hereto as Exhibit 1) whereby the City would permit Light & Motion to pledge the 

leasehold estate, but not the City’s fee interest, as security for a loan or loans under a leasehold deed of 

trust, mortgage, personal property security agreement or other security instrument including, but not 

necessarily limited to, for a Small Business Administration (“SBA”) loan under the SBA’s Certified 

Development Company (“CDC”) 504 Loan Program (the “SBA/504 Loan”) which would  be subject to 

all the terms and conditions of the Lease, as amended, including those related to the City’s continued 

eligibility for Federal Aviation Administration grant funding; and 
 

WHEREAS, as required by the SBA 504 Loan, the City and Light & Motion are required to execute and 

record a Memorandum of Amendment of Lease and Estoppel Certificate (attached hereto as Exhibit 2). 
 

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Marina does hereby: 
 

1. Approve the Second Amendment to Lease between the City of Marina and Light & 

Motion Industries (the “Second Amendment”) and the Memorandum of Amendment of 

Lease and Estoppel Certificate, substantially in the form attached hereto, subject to final 

review and approval by the City Attorney. 

2. Authorize the City Manager to execute the Second Amendment and the Memorandum of 

Amendment of Lease and Estoppel Certificate on behalf of the City.     

 

PASSED AND ADOPTED by the City Council of the City of Marina at a regular meeting duly held 

on the 2nd day of May 2017, by the following vote: 
 

AYES: COUNCIL MEMBERS:  Amadeo, Morton, O’Connell, Brown, Delgado 

NOES: COUNCIL MEMBERS:  None 

ABSENT: COUNCIL MEMBERS:  None 

ABSTAIN:  COUNCIL MEMBERS: None 

 

      

Bruce C. Delgado, Mayor 

ATTEST: 

 

_____________________________ 

Anita Sharp, Deputy City Clerk 
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SECOND AMENDMENT TO LEASE 
BETWEEN 

THE CITY OF MARINA 
AND 

LIGHT & MOTION INDUSTRIES 
 

This Second Amendment to Lease (the “Second Amendment”) is entered into as of the 
______ day of _________, 2017, by and between The City of Marina, a California municipal 
corporation (“Landlord”) and Light & Motion Industries, a California corporation (“Tenant”). 
 

RECITALS 
 

A. Landlord and Tenant entered into a Lease as of March 25, 2013, as amended by that certain 
First Amendment to Lease dated November 5, 2013 (collectively referred to as "Lease") 
for certain real property commonly known as 711 Neeson Road, Marina, California, and 
as more particularly described in the Lease (the “Premises”).  Capitalized terms used herein 
shall have the meanings set forth in the Lease, unless otherwise defined herein. 

 
B. Tenant is obtaining financing, which financing will be secured by the Lease and the 

underlying “Leasehold Estate”. 
 

C. Tenant seeks to amend the Lease to allow for the pledging of the Leasehold Estate and the 
Lease, and Landlord is consenting to the pledging of the Lease and the Leasehold Estate as 
security for such loan. 

 
D. The definitions and provisions set forth in the Lease shall apply to this Second Amendment. 

 
TERMS AND CONDITIONS 

 
1.  Limited Amendment.  Except as specifically modified hereby, the Lease shall remain in 
full force and effect and shall be unimpaired.  In the event of conflict between the terms of this 
Second Amendment and the terms of the Lease, the Second Amendment shall control. 
 
2.    Use.  The first sentence of Section 2.01 of the Lease is amended and restated in its entirety 
to read as follows: “The Lease is made for the purpose of allowing Tenant’s use of the Premises 
and for granting Tenant certain rights and privileges to occupy the Premises and to use the area 
designated for parking.  Tenant shall be permitted to use the Leased Premises for manufacturing 
or other light industrial use(s), office space, storage, and other uses incidental to the 
aforementioned uses.” 

 
3. Tenant's Right to Encumber Leasehold.  Tenant may, at any time during the Term of this 
Lease, encumber in favor of any deed of trust beneficiary or mortgagee (collectively 
"Lienholder") by deed of trust, mortgage, personal property security agreement or other security 
instrument (hereinafter collectively referred to as a "Deed of Trust") all of Tenant's right, title 
and interest under this Lease and the Leasehold Estate hereby created in Tenant; provided, 
however, (i) that no Deed of Trust incurred by Tenant pursuant to this section shall, and Tenant 

EXHIBIT 1
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shall not have power to incur any encumbrance that will, constitute in any way a lien or 
encumbrance on Landlord's fee interest in the Premises or any interest of Landlord in the Premises; 
(ii) the Deed of Trust and all rights acquired under it shall be subject to each and all of the terms, 
covenants, conditions and restrictions stated in this Lease and to all of the rights and interests of 
Landlord, except as otherwise provided in this Lease; and (iii) Tenant shall give Landlord prior 
notice of any such Deed of Trust and shall accompany such notice with a copy of the note and the 
Deed of Trust. 
 
It is acknowledged and Landlord hereby gives its consent to the encumbrance and pledging of the 
Lease and the Leasehold Estate to the CDC Small Business Finance Corp., which entity assigns 
its rights to the United States Small Business Administration.  This loan, which is an SBA 504 
loan, will be junior and subordinate to one or more senior encumbrances, as is required pursuant 
to the SBA 504 loan program. 
 
4.     Notice to and Service on Lienholder.  Landlord shall mail to Lienholder, a duplicate copy 
of any and all notices Landlord may from time to time give to or serve on Tenant pursuant to or 
relating to this Lease (including but not limited to notices of default, notice of rent increases, notice 
of operating cost pass-throughs, etc.).  Tenant shall at all times keep Landlord informed in writing 
of the name and mailing address of Lienholder and any changes in Lienholder's mailing address.  
Any notices or other communications permitted by this or any other section of this Lease or by 
law to be served on or given to Lienholder by Landlord shall be given in the manner prescribed in 
the Lease addressed to Lienholder at the last mailing address for Lienholder furnished in writing 
to Landlord by Tenant or Lienholder. 
 
5.      No Modification Without Lienholder's Consent.  Tenant and Landlord hereby expressly 
stipulate and agree that, without the prior written consent of all Lienholders, they will not (1) 
modify the Lease, as amended, in any way, and (2) cancel, terminate or avoid this Lease, except 
as provided under the Lease. 
 
6.     Amendments.  Landlord shall make certain modifications to the Lease that will reasonably 
accommodate the Lienholder so long as the amendments do not materially change the Landlord's 
rights or remedies or jeopardize the economics of the transaction or Landlord’s eligibility for FAA 
grant funding.  Specifically and without limitation, no such amendment shall modify or amend (i) 
the monthly rent and additional rent payable under the Lease, which were determined to produce 
income equal to the Premises’ fair market value when the Lease was entered into, or (ii) the 
provisions of Article 6 and Article 7 of the Lease. 
 
7.    Right of Lienholder to Cure Defaults.  Before Landlord may terminate the Lease because 
of any default under or breach of this Lease by Tenant, Landlord must give written notice of the 
default or breach to Lienholder and afford Lienholder the opportunity after service of the notice 
to: 
 

a.  Monetary Default.  Cure the breach or default within 60 days of Lienholder’s receipt 
of notice of default where the default can be cured by the payment of money to 
Landlord or some other person; 

b.  Nonmonetary Default.  Cure the breach within sixty (60) days of Lienholder’s receipt 
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of notice of default where the breach or default must be cured by something other than 
the payment of money and can be cured within that time; or if the breach of default 
cannot be cured within sixty (60) days, commence to cure the breach or default within 
the time period after service of notice of default on Lienholder by Landlord and 
thereafter diligently pursue same to completion.  Lienholder shall have the right to 
enter upon the property for that purpose. 

 
8.     Rights of Lienholder.  A Lienholder shall have the right at any time during the term of the 
Lease and the existence of such encumbrance to: 
 

a.  Substitute Performance by Lienholder.  Do any act or thing required of Tenant under 
the Lease, and any such act or thing done and performed by Lienholder shall be as 
effective to prevent a forfeiture of Tenant's rights under the Lease as if done by Tenant. 

  
b. Foreclosure of Deed of Trust.  Realize on the security afforded by the Leasehold Estate 

by exercising foreclosure proceedings or power of sale or other remedy afforded in law 
or in equity or by the Deed of Trust and to: 

 
i. Transfer, convey or assign the title of Tenant to the Leasehold Estate created by 

the Lease to any purchaser at any foreclosure sale, whether the foreclosure sale 
be conducted pursuant to court order or pursuant to a power of sale contained 
in the Deed of Trust; and 

ii. Acquire and succeed to the interest of Tenant under the Lease by virtue of any 
foreclosure sale, whether the foreclosure sale is conducted pursuant to a court 
order or pursuant to a power of sale contained in the Deed of Trust. 

 
9.    Foreclosure in Lieu of Curing Default.  Notwithstanding any other provision of the Lease, 
a Lienholder may forestall termination of this Lease by Landlord for a monetary or nonmonetary 
default or breach of the Lease by Tenant by commencing proceedings to foreclose its Deed of 
Trust.  The proceedings so commenced may be for foreclosure of the Deed of Trust by order of 
court or for foreclosure of the encumbrance under a power of sale contained in the Deed of Trust.  
The proceedings shall not, however, forestall termination of the Lease by Landlord for the default 
or breach by Tenant unless: 
 

a.  Initiation.  They are commenced within the time provided for cure of a default by 
Lienholder under the Lease; and 

b.  Diligent Prosecution.  They are, after having been commenced, diligently pursued in 
the manner required by law to completion. 

 
10.     Assignment and Sublease.  Lienholder and Lienholder’s successors shall, upon becoming 
owner of the Leasehold Estate, have the right to assign and sublease the subject Leasehold Estate 
with the consent of Landlord, which consent shall not be unreasonably withheld. 
  
11.    Assignment on Foreclosure.  Provided that (1) the Lienholder gives written notice of 
transfer to Landlord setting forth the name and address of the transferee as well as the effective 
date of the transfer, and (2) the transferee assumes the obligations of this Lease (including the 
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provisions pertaining to payment of rent and permitted uses), the written consent of Landlord shall 
not be required for a transfer of Tenant's interest under the Lease to:  
 

a.   A purchaser at a foreclosure sale of the encumbrance whether the foreclosure sale be 
conducted pursuant to court order or pursuant to a power of sale in the Deed of Trust.   

 
b.   If (1) a Lienholder acquires Tenant's interest under this Lease at a foreclosure sale or 

by an assignment under this Lease in lieu of foreclosure, and (2) such Lienholder 
desires to assign Tenant's interest under the Lease to a third party assignee, then the 
following shall apply: 

 
i. Except as provided in the immediately succeeding paragraph, the proposed 

assignment to the third party assignee shall be subject to the terms and 
conditions of the Lease. 

 
ii. Notwithstanding the provisions of the Lease to the contrary, such Lienholder 

shall be obligated to perform Tenant's obligations under the Lease only during 
the time commencing on the date such Lienholder acquires Tenant's interest 
under this Lease until the date such Lienholder assigns Tenant's interest under 
the Lease to a third party assignee (i.e., which Lienholder shall be relieved of 
all obligations under this Lease which accrue after the date of such assignment). 

 
12.   New Lease to Lienholder.  Notwithstanding any other provision of this Lease to the 
contrary, if the Lease terminates because of the insolvency or bankruptcy of Tenant or because of 
any event of default by Tenant, Landlord will execute a new lease for the Premises to the 
Lienholder under a Deed of Trust incurred by Tenant, provided: 
 

a.  Written Request.  A written request for the new lease is served on Landlord by 
Lienholder within ninety (90) days after the effective date of termination of this Lease; 

 
b.   Same Terms.  The new lease (1) is for a term ending on the same date the Term of the 

Lease would have ended had not this Lease been terminated, (2) provides for the 
payment of rent at the same rate that would have been payable under the Lease during 
the remaining Term of the Lease had the Lease not been terminated, and (3) contains 
the same terms, covenants, conditions and provisions as are contained in the Lease, 
including, without limitation, the provisions set forth in Article 6 and Article 7 of the 
Lease;  and 

 
c.  Cure Existing Defaults.  Lienholder, on execution of the new lease by Landlord, shall 

pay any and all sums that would at the time of the execution of the new lease be due 
under this Lease but for its termination and shall otherwise fully remedy or agree in 
writing to remedy any other defaults or breaches of this Lease committed by Tenant 
that can be remedied; 

 
13. Title to Improvements.  Landlord and Tenant agree that title to the Reimbursable Building 
Improvements shall immediately vest in Landlord in the event Lienholder forecloses on the Lease 
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as provided in Section 9 above, subsequent to which Lienholder may assign or sublet all interest 
in the Lease as provided in Section 11 above. Notwithstanding title to any Improvements 
remaining vested in Tenant, Tenant shall not be permitted to remove any Improvements excepting 
fixtures, equipment, and furnishings that can be removed without materially damaging the 
Premises.   [This section still pending review and approval by CDC.] 
 
14.  Lienholder as Assignee of Lease.  No Lienholder shall be liable to Landlord as an assignee 
of this Lease unless and until such time as Lienholder acquires all rights of Tenant under this Lease 
through foreclosure or other proceedings in the nature of foreclosure or as a result of some other 
action or remedy provided by law or the instrument creating the encumbrance. 
  
15.     Non-Liability of Lienholder for Hazardous Waste Contamination.  Lienholder shall 
have no liability for any costs arising out of hazardous waste contamination in or about the 
Premises which arose or began to arise prior in time to the date on which Lienholder comes into 
possession of the Premises or becomes the owner of the Leasehold Estate.  Notwithstanding any 
indemnification obligation of the Tenant under the Lease, Lienholder shall have no such indemnity 
obligation for hazardous waste contamination, as defined in its broadest sense, which arose or 
began to arise prior in time to possession of the Premises by Lienholder and/or before Lienholder 
becomes the owner of the Leasehold Estate. 
 
16.    Insurance Policy Provisions.  Lienholder shall be named as an additional insured under all 
insurance coverages of Tenant, as may be required pursuant to the Deed of Trust and related 
documents. Any of Tenant's insurance policies on the Leasehold Estate and/or any improvements 
thereon are cancelable only upon prior written notice to the Lienholder.  In case of a loss, and if 
Tenant rebuilds or repairs the Premises or any portion thereof, all in accordance with the Lease, 
then the proceeds of any such insurance shall be used for such rebuilding and/or repairing.  If 
Tenant elects to terminate the Lease in lieu of making repairs to and/or rebuilding of the Premises 
as permitted by terms of Article 11 of the Lease after receipt of any insurance policy proceeds, 
then the proceeds of insurance as pertain to Tenant’s trade fixtures, equipment and other personal 
property shall be paid to the Lienholder up to such amount as is required to satisfy Tenant’s 
obligation to Lienholder under Lienholder’s loan, and used toward the payment of the obligation 
(i.e., the Deed of Trust) in favor of Lienholder.  Lienholder, as a successor-in-interest to Tenant, 
shall not be obligated to rebuild improvements in the event the insurance proceeds are insufficient 
notwithstanding the provisions of Section 11.02.   
 
17.    Condemnation.  In the event of any taking or condemnation of all or any part of Leasehold 
Estate, all such compensation and/or damages awarded and/or received therefore shall belong to 
Tenant; provided, all such compensation and proceeds shall first be applied to repay the 
Lienholder's loan and other Trust Deeds given by Tenant secured by the Leasehold Estate and with 
a lien position senior to Lienholder's Loan. 
 
18.    Attornment and Non-Disturbance.  Upon acquisition of the Lease by Lienholder, 
Lienholder shall attorn to Landlord as Landlord under the Lease, which attornment shall be 
effective and self-operative without the execution of any other instrument on the part of any party 
hereto, immediately upon Lienholder’s succeeding to the interest of Tenant under the Ground 
Lease.  In the event that a Lender or successor of Landlord takes title to the Real Property, either 
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as a result of foreclosure of the mortgage or accepting a deed to the Real Property in lieu of 
foreclosure, sale or otherwise, or the Real Property shall be purchased at such a foreclosure by a 
third party, and Landlords’ successor or such other third party shall furnish Tenant reasonably 
satisfactory evidence that it has acquired title to the Real Property, Tenant shall attorn to such third 
party and recognize Lienholder as required under the Lease.  Such successor to Landlord shall 
attorn to the Lease and shall not disturb the tenancy of Tenant or the Deed of Trust, so long as 
there is no default under the Lease and then, only in accordance with the Lease as amended by the 
First Amendment and this Second Amendment.   
 
19.    No Merger of Leasehold and Fee Estates.  Should Tenant incur a Deed of Trust, then 
there shall thereafter, during the existence of the Deed of Trust, be no merger without the consent 
of the Lienholder of the Leasehold Estate created by the Lease and the fee estate in the Premises 
merely because both estates have been acquired or become vested in the same person or entity.   
 
20.   Lienholder as Including Subsequent Security Holders.  The term "Lienholder" shall mean 
and refer to the persons and/or entities that are named in any Deed of Trust as well as all subsequent 
assignees and holders of the security interest created by such Deed(s) of Trust.   Landlord agrees 
that by acceptance of the Deed(s) of Trust or other encumbrance of the Lease, Lienholder has not 
become liable under the terms of the Lease.  Tenant and Landlord agree that Lienholder shall be 
so liable only if Lienholder acquires ownership of the Leasehold Estate, and then only for such 
period of time as Lienholder holds such leasehold interest. Landlord further agrees that 
Lienholder's liability shall be limited to Lienholder's interest in the Premises, notwithstanding any 
assumption of the Lease or entering into a new lease by Lienholder.  
 
21. Estoppel Certificates by Landlord.  Landlord hereby agrees to provide, from time to time 
for a Lienholder, an estoppel certificate in a commercially reasonable form. 
 
22. Authority.   Tenant and Landlord have the authority to enter into this Second Amendment 
and have received all consents required to give effect to this Amendment.  
 

[Signatures Continued on Next Page] 
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LANDLORD:      TENANT: 
 
THE CITY OF MARINA,    LIGHT & MOTION INDUSTRIES, 
A California municipal corporation   A California Corporation 
 
 
By: ____________________________       By: _____________________________ 
        Layne Long, City Manager             Daniel Emerson, President & 
                                  Secretary 
 
Attest:  Pursuant to Resolution _____ 
 
 
By:__________________________ 
      Anita Long, City Clerk 
 



 

1 
 

 
 
Recording Requested By 
And When Recorded Mail To: 
 
U.S. Small Business Administration 
c/o CDC Small Business Finance Corp. 
2448 Historic Decatur Road, Ste. 200 
San Diego, CA  92106 
 
 
Loan No.: 
 
 
APN: 031-112-025 
 
Documentary Transfer Tax:  $0.00 
Less than 35 years 
 

MEMORANDUM OF AMENDMENT OF LEASE AND ESTOPPEL CERTIFICATE  
 

 
The undersigned certify and agree as set forth in this Memorandum of Amendment of Lease and 
Estoppel Certificate for reliance by the CDC Small Business Finance Corporation and the U.S. 
Small Business Administration (sometimes collectively referred to as “Lender”): 
 

1. Tenant has accepted possession and is in occupancy of the Premises located at 711 
Neeson Road in the City of Marina, County of Monterey, as more particularly  
described in Exhibit A attached hereto and in that certain  Lease dated March 25, 2013, 
between the City of Marina, as Landlord, and Light & Motion Industries, as Tenant, as 
amended by that certain First Amendment to Lease dated November 5, 2013, and that 
certain Second Amendment to Lease dated  ___, 2017 (collectively, the “Lease”), 
which Lease is in full force and effect.  Tenant’s interest in the Premises under the 
Lease is referred to herein as the “Leasehold Interest.” 

2. This Memorandum of Amendment modifies that certain Memorandum of Lease dated 
March 25, 2013, recorded on March 28, 2013 in the Official Records of the County of 
Monterey, State of California, as Document No. 2013019529. 

3. Landlord has fulfilled all of its obligations of an inducement nature under the Lease, 
excepting Landlord’s continuing obligation to provide the rent credit for the Tenant 
Allowance as set forth in Section 4.03 of the Lease. 

4. As of the date of  this Memorandum, there are no offsets or credits against rentals, there 
are no claims or defenses to enforcement of the Lease, and that rentals have not been 
prepaid except as provided by the Lease terms, excepting the rent credit for the Tenant 
Allowance as set forth in Section 4.03 of the Lease. 

5. Landlord has no notice of a prior assignment, sublease, hypothecation or pledge of any 
interest in the Lease, except: 

EXHIBIT 2
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a. The Deed of Trust in favor of _______________________ (First Trust Deed 
Lender) in the original principal amount of $_______.00; 

b. The Deed of Trust in favor of _______________________ (Interim Trust Deed 
Lender) in the original principal amount of $_______.00. 

6. Tenant certifies that Tenant has made no prior assignment, sublease, hypothecation or 
pledge of any interest in the Lease, except as identified above. 

7. That the Lease is for a term of 20 years with two consecutive five (5) year options to 
renew. The initial term began on February 1, 2014 (the “Lease Commencement Date”). 

8. The base monthly rental effective as of the Lease Commencement Date was 
$10,847.60.  A security deposit of $12,000.00 has been deposited by Tenant with 
Landlord. 

9. None of the following events has occurred: (a) the filing by or against the undersigned 
of (i) a petition in bankruptcy or to declare insolvency or (ii) an action for the 
appointment of a receiver or trustee; or (b) the making of an assignment for the benefit 
of creditors; or (c) the reorganization of the undersigned.    

10. Neither Landlord nor Tenant are in default under the Lease, and the Lease is hereby 
ratified and confirmed and has not been amended or modified prior to the execution 
hereof except as reflected above. 

 
11. The entity, person and/or officer executing this certification is empowered by action, 

resolution or at law to execute the same, and this certificate shall be binding on the 
undersigned, its successors and assigns. 

12. Landlord has no knowledge of any processing, use, storage, disposal or treatment of 
any hazardous or toxic materials or substances on the Premises, except as otherwise 
reflected in Section 8.01 and 8.02 of the Lease. 

13. All consents, if any, required to enter into and/or make effective the Lease and this 
Estoppel Certificate have been obtained or waived. 

14. Landlord and Tenant consent to the encumbrance by deed of trust of the Leasehold 
Interest by Tenant in favor of CDC Small Business Finance Corp., including all rights 
thereunder, which interest will be assigned to the U.S. Small Business Administration 
to secure an obligation in the original principal amount of $_______.00; it is anticipated 
that this encumbrance will be subordinate to encumbrance(s) identified hereinabove. 

15. The Lease shall not be modified, amended and/or terminated without the consent of 
Lender, which consent Lender will not unreasonably withhold. 

This Memorandum of Amendment of Lease and Estoppel Certificate may be relied upon by CDC 
Small Business Finance Corp., and its successors, assigns and/or transferees, including without 
limitation the U.S. Small Business Administration.  Landlord and Tenant agree that the Lease shall 
remain in full force and effect and shall bind and inure to the benefit of Tenant and its successors 
and assigns in interest as if no purchase and/or assignment or transfer had occurred. 
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Executed this ______ day of ________________________, 2017. 
 
LANDLORD:       TENANT: 
    
The City of Marina     Light & Motion Industries    
 
 
By: __________________________  By: ________________________ 
            Layne Long, City Manager    Daniel T. Emerson, President 
        & Secretary 
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EXHIBIT A 
 

LEGAL DESCRIPTION 
 

The real property situate in the City of Marina, County of Monterey, State of California, 
described as Parcel 31, as shown on the Official Map showing the creation of Marina Municipal 
Airport Parcels recorded on June17, 1996, in Volume 19 of Cities and Towns, at Page 22. 
 
 
APN:  031-112-025 
 



April 20, 2017 Item No. 11a 

 

Honorable Mayor and Members City Council Meeting 

of the Marina City Council of May 2, 2017 

 

 

CITY COUNCIL CONSIDER ADOPTING RESOLUTION NO. 2017-, 

APPROVING A SECOND AMENDMENT TO THE LEASE BETWEEN THE 

CITY AND LIGHT & MOTION INDUSTRIES, INC.  FOR BUILDING 535 AT 

THE MARINA MUNICIPAL AIRPORT AND A MEMORANDUM OF 

AMENDMENT OF LEASE AND ESTOPPEL CERTIFICATE, SUBJECT TO 

FINAL REVIEW AND APPROVAL BY THE CITY ATTORNEY, AND 

AUTHORIZING THE CITY MANAGER TO EXECUTE THE SECOND 

AMENDMENT AND MEMORANDUM OF AMENDMENT OF LEASE AND 

ESTOPPEL CERTIFICATE 
 

REQUEST: 

It is requested that the City Council consider: 

 

1. Adopting Resolution No. 2017-tbd, approving a Second Amendment to Lease between 

the City and Light & Motion Industries, Inc. (“Second Amendment”) for Building 535 at 

the Marina Municipal Airport, and Memorandum of Amendment of Lease and Estoppel 

Certificate, subject to final review and approval by the City Attorney; and 

2. Authorizing the City Manager to execute the Second Amendment and a Memorandum of 

Amendment of Lease and Estoppel Certificate on behalf of the City.   

 

BACKGROUND: 

The FAA having previously approved a land-use change authorization for the non aeronautical 

use of the premises and the lease terms, on March 25, 2013, the City and Light & Motion 

Industries, a California corporation, (“Light & Motion”) entered into a lease for premises at 711 

Neeson Road including Building 535 at the Airport (the ”Lease”).  On November 5, 2013, the 

Lease was amended by the First Amendment to Lease to confirm certain matters regarding the 

course of construction of improvements to the premises. (EXHIBIT A – Lease and First 

Amendment w/o exhibits.)  Light & Motion is permitted by the Lease to use the premises in its 

business of manufacturing and assembling, warehousing and distributing LED lights, underwater 

camera casings and other biking and scuba diving accessories and equipment and as its 

administrative offices.  The initial term of the Lease commenced on February 1, 2014, and 

continues for 20 years.  Light & Motion is granted two successive 5-year options to extend the 

term of the Lease.        

  

The monthly rent under the Lease was established to be fair market value by an appraisal and the 

rent increases each year of any term.  Light & Motion receives a tenant allowance in the form of 

a credit against the rent payable under the Lease to provide for amortization of $600,000 over the 

first 7 years of the initial term to reimburse Light & Motion for structural or building system-

related improvements which were made and paid for by Light & Motion but which the City 

would have otherwise been required to fund in order to lease the premises to Light & Motion.  

 

At present, without the tenant allowance, Light & Motion would be paying fair market rent of 

$11,661.17 per month to the City but with the tenant allowance the rent is reduced to $4,518.17.  

The amortization period continues through January 2021 and payment of the full amount of rent 

in the amount of $12,745.93 per month will commence February 1, 2021.    



ANALYSIS 

On February 6, 2017, in an email to the City Manager, Light & Motion’s CEO Daniel Emerson 

raised the matter of the parties entering into a second amendment of the Lease to afford Light & 

Motion the ability to encumber the leasehold (i.e., to pledge the leasehold as collateral) to allow 

Light & Motion to refinance and manage economically its debt service costs.  This refinance 

would include replacing an existing building improvement loan obtained by Light & Motion in 

2013 in the amount of $1,900,000 at an interest rate of 4.85% with a current balance $1,360,721 

and a balloon payment due in 2021.  Certain of the improvements paid for by this loan include 

those for which the tenant allowance is provided.  The cost to Light & Motion of the 

improvements for which the tenant allowance is provided exceeded the $600,000 cap provided 

for in the Lease.   

 

Light & Motion proposes to refinance the 2013 loan by obtaining Small Business Administration 

(“SBA”) loans under the SBA’s Certified Development Company (“CDC”)/504 loan program 

(“SBA/504 Loan”).  There would be three loans in connection with the SBA/504 Loan, one a 

private lender loan that is senior to the CDC’s loan, the CDC’s loan (assigned to the SBA), and 

an Interim Loan that is taken out by the CDC loan.   These loans will be in a total amount not to 

exceed $1,900,000, with annual interest rates of between 4.5% and 5.25%, and would replace the 

building improvement loan Light & Motion obtained in 2013.  The proposed refinance would 

result in a reduction in Light & Motion’s monthly debt service by approximately 43% and Mr. 

Emerson has stated that this refinance would greatly enhance Light & Motion’s cash flow, 

strengthen its business, and facilitate Light & Motion’s ability to meet its increased rental 

obligation to the City on and after February 1, 2021   The City would receive prior notice and 

copies of loan documents for its file.  Mr. Emerson has stated that the business continues to grow 

and he expects to see more significant growth in FY 2017/2018 if the refinancing plan is 

approved.   

 

Light & Motion provided a letter from the attorney for the CDC in which certain amendments of 

the Lease were identified in order for the SBA/504 Loans to be approved (EXHIBIT B).  The 

City Attorney’s office has been working with the City Manager and the Airport Services 

Manager and with Mr. Emerson and his attorney on the details of the refinance including the 

terms of the proposed Second Amendment and the Memorandum of Amendment of Lease and 

Estoppel Certificate (EXHIBITS C & D).  Mr. Emerson and his attorney, Virginia Howard, 

Esq., have been advised that this matter is scheduled to be considered by the Council at its May 

2, 2017, regular meeting and have been invited to be present to provided additional information 

and respond to questions.  In summary, if approved, the Second Amendment would provide as 

follows.  

 

(1)  Change the permitted use to unspecified manufacturing and light industrial uses.  

 

(2)  With prior notice and copies to the City, allow Light & Motion to pledge all of its interest 

under the Lease (i.e., its leasehold estate but not the City’s ownership interest) as security for a 

loan or loans under a leasehold deed of trust, mortgage, personal property security agreement or 

other security instrument(s) which would be subject to the terms and conditions of the Lease as 

amended including the continued payment of fair market value rent.  The City would be granting 

its consent for the SBA/Loan and such other senior encumbrances as required by the CDC and 

the SBA/504 Loan Program.   

 

(3)  Require the City to provide notice of certain events to the holder of such security 

instrument(s) (i.e., to the “Lienholder” which term also refers to any and all subsequent 

assignee(s) or transferee(s) of a security interest).  

 



(4)  Require the Lienholder’s prior written consent for any subsequent Lease modification or 

Lease cancellation or termination except as provided in the Lease.  
 

(5)  Require the City to make reasonable modifications to accommodate the Lienholder so long 

as the economics of the Lease and the City’s ability to continue to receive fair market value 

under the Lease and ensure that the City’s eligibility to continue to receive FAA grant funding 

for the Airport are unimpaired.  
 

(6)  Provide the Lienholder with written notice, an extension of time, and the right to cure 

monetary and nonmonetary defaults under the Lease and to perform acts otherwise required of a 

tenant and/or to realize on the security interest by foreclosing judicially or under a power of sale, 

on the leasehold interest and to acquire and transfer or assign the leasehold interest so acquired to 

a third party without the City’s consent.  
 

(7)  Provide, upon the Lienholder becoming owner of the leasehold, for an assignment or 

sublease with the City’s consent. 
 

(8)  Provide, in the event the City sought to terminate the Lease, for a stay of termination if the 

Lienholder commenced foreclosure proceedings.  Upon foreclosure, or receipt of a deed in lieu 

of foreclosure, with notice to the City allow the Lienholder to transfer the leasehold to a 

purchaser or to a third party, with such transferee assuming the obligations of the Lease and the 

Lienholder obligated under the Lease only for such time until transfer to a purchaser or other 

third party.   
 

(9)  Provide that in event of termination of the Lease the City would enter into a new lease with 

the Lienholder for the unexpired term of the Lease under the same terms and conditions, 

including payment of rent, which would have existed had the Lease not been terminated and 

provided nonmonetary defects were remedied and all sums then in default under the Lease which 

was terminated were paid by Lienholder. 
 

As proposed, the Second Amendment provides that upon foreclosure improvements for which 

the tenant allowance is provided that have not yet been amortized would immediately vest in the 

City.  This provision is pending review and approval by the CDC.  Improvements for which title 

remains vested in a tenant could not be removed if doing so would materially damage the 

premises.  The Second Amendment would also provide that once the Lienholder came into 

possession of the premises it would only be liable for costs arising out of hazardous waste 

contamination which arose or began at the time of Lienholder’s possession and then only during 

the term of such possession.  The Lienholder would be an additional insured on the tenant’s 

insurance coverage and could recover up to the amount required to satisfy the then outstanding 

balance due the Lienholder under the SBA/504 Loan for: (i) amounts paid for tenant’s trade 

fixtures, equipment and other personal property under the property casualty insurance provided 

by tenant if tenant elected not to restore the premises; and (ii) amounts due to a tenant in the 

event of condemnation of the leasehold estate.   The Second Amendment also provides for 

recognition (i.e., “attornment”) by the City to the Lienholder and any successor of the 

Lienholder, as the tenant.  During the period the SBA/504 Loans were in place there could be no 

merger of leasehold and fee estates due to both becoming vested in the City. 
 

FISCAL IMPACT   

Should the City Council approve the creation of the security interest in the Lease as provided by 

the Second Amendment the anticipated rent revenue to the Airport over the initial term of the 

Lease should be unaffected.   

 

Building lease rent revenue is recorded to FY 2016-17 Budget, Airport Operations, Fund 555, 

“Facilities Rents Building Rents,” Account No. 555.000.000.00-5460.220.                      



CONCLUSION 

 

This request is submitted for City Council consideration for approval. 

 

Respectfully submitted, 

 

__________________________ 

Jeff Crechriou 

Airport Services Manager 

 

/s/ /Robert W. Rathie 

City Attorney’s Office 

 

REVIEW/CONCUR 

 

__________________________ 

Layne P. Long 

City Manager  

 

Exhibit A Lease for Building 535 and First Amendment to the Lease (w/o exhibits) 

Exhibit B Letter from the attorney for the CDC  

Exhibit C Proposed Second Amendment  

Exhibit D Memorandum of Amendment of Lease and Estoppel Certificate  
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SECOND AMENDMENT TO LEASE 
BETWEEN 

THE CITY OF MARINA 
AND 

LIGHT & MOTION INDUSTRIES 
 

This Second Amendment to Lease (the “Second Amendment”) is entered into as of the 
______ day of _________, 2017, by and between The City of Marina, a California municipal 
corporation (“Landlord”) and Light & Motion Industries, a California corporation (“Tenant”). 
 

RECITALS 
 

A. Landlord and Tenant entered into a Lease as of March 25, 2013, as amended by that certain 
First Amendment to Lease dated November 5, 2013 (collectively referred to as "Lease") 
for certain real property commonly known as 711 Neeson Road, Marina, California, and 
as more particularly described in the Lease (the “Premises”).  Capitalized terms used herein 
shall have the meanings set forth in the Lease, unless otherwise defined herein. 

 
B. Tenant is obtaining financing, which financing will be secured by the Lease and the 

underlying “Leasehold Estate”. 
 

C. Tenant seeks to amend the Lease to allow for the pledging of the Leasehold Estate and the 
Lease, and Landlord is consenting to the pledging of the Lease and the Leasehold Estate as 
security for such loan. 

 
D. The definitions and provisions set forth in the Lease shall apply to this Second Amendment. 

 
TERMS AND CONDITIONS 

 
1.  Limited Amendment.  Except as specifically modified hereby, the Lease shall remain in 
full force and effect and shall be unimpaired.  In the event of conflict between the terms of this 
Second Amendment and the terms of the Lease, the Second Amendment shall control. 
 
2.    Use.  The first sentence of Section 2.01 of the Lease is amended and restated in its entirety 
to read as follows: “The Lease is made for the purpose of allowing Tenant’s use of the Premises 
and for granting Tenant certain rights and privileges to occupy the Premises and to use the area 
designated for parking.  Tenant shall be permitted to use the Leased Premises for manufacturing 
or other light industrial use(s), office space, storage, and other uses incidental to the 
aforementioned uses.” 

 
3. Tenant's Right to Encumber Leasehold.  Tenant may, at any time during the Term of this 
Lease, encumber in favor of any deed of trust beneficiary or mortgagee (collectively 
"Lienholder") by deed of trust, mortgage, personal property security agreement or other security 
instrument (hereinafter collectively referred to as a "Deed of Trust") all of Tenant's right, title 
and interest under this Lease and the Leasehold Estate hereby created in Tenant; provided, 
however, (i) that no Deed of Trust incurred by Tenant pursuant to this section shall, and Tenant 

EXHIBIT C
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shall not have power to incur any encumbrance that will, constitute in any way a lien or 
encumbrance on Landlord's fee interest in the Premises or any interest of Landlord in the Premises; 
(ii) the Deed of Trust and all rights acquired under it shall be subject to each and all of the terms, 
covenants, conditions and restrictions stated in this Lease and to all of the rights and interests of 
Landlord, except as otherwise provided in this Lease; and (iii) Tenant shall give Landlord prior 
notice of any such Deed of Trust and shall accompany such notice with a copy of the note and the 
Deed of Trust. 
 
It is acknowledged and Landlord hereby gives its consent to the encumbrance and pledging of the 
Lease and the Leasehold Estate to the CDC Small Business Finance Corp., which entity assigns 
its rights to the United States Small Business Administration.  This loan, which is an SBA 504 
loan, will be junior and subordinate to one or more senior encumbrances, as is required pursuant 
to the SBA 504 loan program. 
 
4.     Notice to and Service on Lienholder.  Landlord shall mail to Lienholder, a duplicate copy 
of any and all notices Landlord may from time to time give to or serve on Tenant pursuant to or 
relating to this Lease (including but not limited to notices of default, notice of rent increases, notice 
of operating cost pass-throughs, etc.).  Tenant shall at all times keep Landlord informed in writing 
of the name and mailing address of Lienholder and any changes in Lienholder's mailing address.  
Any notices or other communications permitted by this or any other section of this Lease or by 
law to be served on or given to Lienholder by Landlord shall be given in the manner prescribed in 
the Lease addressed to Lienholder at the last mailing address for Lienholder furnished in writing 
to Landlord by Tenant or Lienholder. 
 
5.      No Modification Without Lienholder's Consent.  Tenant and Landlord hereby expressly 
stipulate and agree that, without the prior written consent of all Lienholders, they will not (1) 
modify the Lease, as amended, in any way, and (2) cancel, terminate or avoid this Lease, except 
as provided under the Lease. 
 
6.     Amendments.  Landlord shall make certain modifications to the Lease that will reasonably 
accommodate the Lienholder so long as the amendments do not materially change the Landlord's 
rights or remedies or jeopardize the economics of the transaction or Landlord’s eligibility for FAA 
grant funding.  Specifically and without limitation, no such amendment shall modify or amend (i) 
the monthly rent and additional rent payable under the Lease, which were determined to produce 
income equal to the Premises’ fair market value when the Lease was entered into, or (ii) the 
provisions of Article 6 and Article 7 of the Lease. 
 
7.    Right of Lienholder to Cure Defaults.  Before Landlord may terminate the Lease because 
of any default under or breach of this Lease by Tenant, Landlord must give written notice of the 
default or breach to Lienholder and afford Lienholder the opportunity after service of the notice 
to: 
 

a.  Monetary Default.  Cure the breach or default within 60 days of Lienholder’s receipt 
of notice of default where the default can be cured by the payment of money to 
Landlord or some other person; 

b.  Nonmonetary Default.  Cure the breach within sixty (60) days of Lienholder’s receipt 
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of notice of default where the breach or default must be cured by something other than 
the payment of money and can be cured within that time; or if the breach of default 
cannot be cured within sixty (60) days, commence to cure the breach or default within 
the time period after service of notice of default on Lienholder by Landlord and 
thereafter diligently pursue same to completion.  Lienholder shall have the right to 
enter upon the property for that purpose. 

 
8.     Rights of Lienholder.  A Lienholder shall have the right at any time during the term of the 
Lease and the existence of such encumbrance to: 
 

a.  Substitute Performance by Lienholder.  Do any act or thing required of Tenant under 
the Lease, and any such act or thing done and performed by Lienholder shall be as 
effective to prevent a forfeiture of Tenant's rights under the Lease as if done by Tenant. 

  
b. Foreclosure of Deed of Trust.  Realize on the security afforded by the Leasehold Estate 

by exercising foreclosure proceedings or power of sale or other remedy afforded in law 
or in equity or by the Deed of Trust and to: 

 
i. Transfer, convey or assign the title of Tenant to the Leasehold Estate created by 

the Lease to any purchaser at any foreclosure sale, whether the foreclosure sale 
be conducted pursuant to court order or pursuant to a power of sale contained 
in the Deed of Trust; and 

ii. Acquire and succeed to the interest of Tenant under the Lease by virtue of any 
foreclosure sale, whether the foreclosure sale is conducted pursuant to a court 
order or pursuant to a power of sale contained in the Deed of Trust. 

 
9.    Foreclosure in Lieu of Curing Default.  Notwithstanding any other provision of the Lease, 
a Lienholder may forestall termination of this Lease by Landlord for a monetary or nonmonetary 
default or breach of the Lease by Tenant by commencing proceedings to foreclose its Deed of 
Trust.  The proceedings so commenced may be for foreclosure of the Deed of Trust by order of 
court or for foreclosure of the encumbrance under a power of sale contained in the Deed of Trust.  
The proceedings shall not, however, forestall termination of the Lease by Landlord for the default 
or breach by Tenant unless: 
 

a.  Initiation.  They are commenced within the time provided for cure of a default by 
Lienholder under the Lease; and 

b.  Diligent Prosecution.  They are, after having been commenced, diligently pursued in 
the manner required by law to completion. 

 
10.     Assignment and Sublease.  Lienholder and Lienholder’s successors shall, upon becoming 
owner of the Leasehold Estate, have the right to assign and sublease the subject Leasehold Estate 
with the consent of Landlord, which consent shall not be unreasonably withheld. 
  
11.    Assignment on Foreclosure.  Provided that (1) the Lienholder gives written notice of 
transfer to Landlord setting forth the name and address of the transferee as well as the effective 
date of the transfer, and (2) the transferee assumes the obligations of this Lease (including the 
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provisions pertaining to payment of rent and permitted uses), the written consent of Landlord shall 
not be required for a transfer of Tenant's interest under the Lease to:  
 

a.   A purchaser at a foreclosure sale of the encumbrance whether the foreclosure sale be 
conducted pursuant to court order or pursuant to a power of sale in the Deed of Trust.   

 
b.   If (1) a Lienholder acquires Tenant's interest under this Lease at a foreclosure sale or 

by an assignment under this Lease in lieu of foreclosure, and (2) such Lienholder 
desires to assign Tenant's interest under the Lease to a third party assignee, then the 
following shall apply: 

 
i. Except as provided in the immediately succeeding paragraph, the proposed 

assignment to the third party assignee shall be subject to the terms and 
conditions of the Lease. 

 
ii. Notwithstanding the provisions of the Lease to the contrary, such Lienholder 

shall be obligated to perform Tenant's obligations under the Lease only during 
the time commencing on the date such Lienholder acquires Tenant's interest 
under this Lease until the date such Lienholder assigns Tenant's interest under 
the Lease to a third party assignee (i.e., which Lienholder shall be relieved of 
all obligations under this Lease which accrue after the date of such assignment). 

 
12.   New Lease to Lienholder.  Notwithstanding any other provision of this Lease to the 
contrary, if the Lease terminates because of the insolvency or bankruptcy of Tenant or because of 
any event of default by Tenant, Landlord will execute a new lease for the Premises to the 
Lienholder under a Deed of Trust incurred by Tenant, provided: 
 

a.  Written Request.  A written request for the new lease is served on Landlord by 
Lienholder within ninety (90) days after the effective date of termination of this Lease; 

 
b.   Same Terms.  The new lease (1) is for a term ending on the same date the Term of the 

Lease would have ended had not this Lease been terminated, (2) provides for the 
payment of rent at the same rate that would have been payable under the Lease during 
the remaining Term of the Lease had the Lease not been terminated, and (3) contains 
the same terms, covenants, conditions and provisions as are contained in the Lease, 
including, without limitation, the provisions set forth in Article 6 and Article 7 of the 
Lease;  and 

 
c.  Cure Existing Defaults.  Lienholder, on execution of the new lease by Landlord, shall 

pay any and all sums that would at the time of the execution of the new lease be due 
under this Lease but for its termination and shall otherwise fully remedy or agree in 
writing to remedy any other defaults or breaches of this Lease committed by Tenant 
that can be remedied; 

 
13. Title to Improvements.  Landlord and Tenant agree that title to the Reimbursable Building 
Improvements shall immediately vest in Landlord in the event Lienholder forecloses on the Lease 



 

Light & Motion Industries Amendment to Lease (04-18-2017) 
  Page 5 of 7 

as provided in Section 9 above, subsequent to which Lienholder may assign or sublet all interest 
in the Lease as provided in Section 11 above. Notwithstanding title to any Improvements 
remaining vested in Tenant, Tenant shall not be permitted to remove any Improvements excepting 
fixtures, equipment, and furnishings that can be removed without materially damaging the 
Premises.   [This section still pending review and approval by CDC.] 
 
14.  Lienholder as Assignee of Lease.  No Lienholder shall be liable to Landlord as an assignee 
of this Lease unless and until such time as Lienholder acquires all rights of Tenant under this Lease 
through foreclosure or other proceedings in the nature of foreclosure or as a result of some other 
action or remedy provided by law or the instrument creating the encumbrance. 
  
15.     Non-Liability of Lienholder for Hazardous Waste Contamination.  Lienholder shall 
have no liability for any costs arising out of hazardous waste contamination in or about the 
Premises which arose or began to arise prior in time to the date on which Lienholder comes into 
possession of the Premises or becomes the owner of the Leasehold Estate.  Notwithstanding any 
indemnification obligation of the Tenant under the Lease, Lienholder shall have no such indemnity 
obligation for hazardous waste contamination, as defined in its broadest sense, which arose or 
began to arise prior in time to possession of the Premises by Lienholder and/or before Lienholder 
becomes the owner of the Leasehold Estate. 
 
16.    Insurance Policy Provisions.  Lienholder shall be named as an additional insured under all 
insurance coverages of Tenant, as may be required pursuant to the Deed of Trust and related 
documents. Any of Tenant's insurance policies on the Leasehold Estate and/or any improvements 
thereon are cancelable only upon prior written notice to the Lienholder.  In case of a loss, and if 
Tenant rebuilds or repairs the Premises or any portion thereof, all in accordance with the Lease, 
then the proceeds of any such insurance shall be used for such rebuilding and/or repairing.  If 
Tenant elects to terminate the Lease in lieu of making repairs to and/or rebuilding of the Premises 
as permitted by terms of Article 11 of the Lease after receipt of any insurance policy proceeds, 
then the proceeds of insurance as pertain to Tenant’s trade fixtures, equipment and other personal 
property shall be paid to the Lienholder up to such amount as is required to satisfy Tenant’s 
obligation to Lienholder under Lienholder’s loan, and used toward the payment of the obligation 
(i.e., the Deed of Trust) in favor of Lienholder.  Lienholder, as a successor-in-interest to Tenant, 
shall not be obligated to rebuild improvements in the event the insurance proceeds are insufficient 
notwithstanding the provisions of Section 11.02.   
 
17.    Condemnation.  In the event of any taking or condemnation of all or any part of Leasehold 
Estate, all such compensation and/or damages awarded and/or received therefore shall belong to 
Tenant; provided, all such compensation and proceeds shall first be applied to repay the 
Lienholder's loan and other Trust Deeds given by Tenant secured by the Leasehold Estate and with 
a lien position senior to Lienholder's Loan. 
 
18.    Attornment and Non-Disturbance.  Upon acquisition of the Lease by Lienholder, 
Lienholder shall attorn to Landlord as Landlord under the Lease, which attornment shall be 
effective and self-operative without the execution of any other instrument on the part of any party 
hereto, immediately upon Lienholder’s succeeding to the interest of Tenant under the Ground 
Lease.  In the event that a Lender or successor of Landlord takes title to the Real Property, either 
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as a result of foreclosure of the mortgage or accepting a deed to the Real Property in lieu of 
foreclosure, sale or otherwise, or the Real Property shall be purchased at such a foreclosure by a 
third party, and Landlords’ successor or such other third party shall furnish Tenant reasonably 
satisfactory evidence that it has acquired title to the Real Property, Tenant shall attorn to such third 
party and recognize Lienholder as required under the Lease.  Such successor to Landlord shall 
attorn to the Lease and shall not disturb the tenancy of Tenant or the Deed of Trust, so long as 
there is no default under the Lease and then, only in accordance with the Lease as amended by the 
First Amendment and this Second Amendment.   
 
19.    No Merger of Leasehold and Fee Estates.  Should Tenant incur a Deed of Trust, then 
there shall thereafter, during the existence of the Deed of Trust, be no merger without the consent 
of the Lienholder of the Leasehold Estate created by the Lease and the fee estate in the Premises 
merely because both estates have been acquired or become vested in the same person or entity.   
 
20.   Lienholder as Including Subsequent Security Holders.  The term "Lienholder" shall mean 
and refer to the persons and/or entities that are named in any Deed of Trust as well as all subsequent 
assignees and holders of the security interest created by such Deed(s) of Trust.   Landlord agrees 
that by acceptance of the Deed(s) of Trust or other encumbrance of the Lease, Lienholder has not 
become liable under the terms of the Lease.  Tenant and Landlord agree that Lienholder shall be 
so liable only if Lienholder acquires ownership of the Leasehold Estate, and then only for such 
period of time as Lienholder holds such leasehold interest. Landlord further agrees that 
Lienholder's liability shall be limited to Lienholder's interest in the Premises, notwithstanding any 
assumption of the Lease or entering into a new lease by Lienholder.  
 
21. Estoppel Certificates by Landlord.  Landlord hereby agrees to provide, from time to time 
for a Lienholder, an estoppel certificate in a commercially reasonable form. 
 
22. Authority.   Tenant and Landlord have the authority to enter into this Second Amendment 
and have received all consents required to give effect to this Amendment.  
 

[Signatures Continued on Next Page] 
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LANDLORD:      TENANT: 
 
THE CITY OF MARINA,    LIGHT & MOTION INDUSTRIES, 
A California municipal corporation   A California Corporation 
 
 
By: ____________________________       By: _____________________________ 
        Layne Long, City Manager             Daniel Emerson, President & 
                                  Secretary 
 
Attest:  Pursuant to Resolution _____ 
 
 
By:__________________________ 
      Anita Long, City Clerk 
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Recording Requested By 
And When Recorded Mail To: 
 
U.S. Small Business Administration 
c/o CDC Small Business Finance Corp. 
2448 Historic Decatur Road, Ste. 200 
San Diego, CA  92106 
 
 
Loan No.: 
 
 
APN: 031-112-025 
 
Documentary Transfer Tax:  $0.00 
Less than 35 years 
 

MEMORANDUM OF AMENDMENT OF LEASE AND ESTOPPEL CERTIFICATE  
 

 
The undersigned certify and agree as set forth in this Memorandum of Amendment of Lease and 
Estoppel Certificate for reliance by the CDC Small Business Finance Corporation and the U.S. 
Small Business Administration (sometimes collectively referred to as “Lender”): 
 

1. Tenant has accepted possession and is in occupancy of the Premises located at 711 
Neeson Road in the City of Marina, County of Monterey, as more particularly  
described in Exhibit A attached hereto and in that certain  Lease dated March 25, 2013, 
between the City of Marina, as Landlord, and Light & Motion Industries, as Tenant, as 
amended by that certain First Amendment to Lease dated November 5, 2013, and that 
certain Second Amendment to Lease dated  ___, 2017 (collectively, the “Lease”), 
which Lease is in full force and effect.  Tenant’s interest in the Premises under the 
Lease is referred to herein as the “Leasehold Interest.” 

2. This Memorandum of Amendment modifies that certain Memorandum of Lease dated 
March 25, 2013, recorded on March 28, 2013 in the Official Records of the County of 
Monterey, State of California, as Document No. 2013019529. 

3. Landlord has fulfilled all of its obligations of an inducement nature under the Lease, 
excepting Landlord’s continuing obligation to provide the rent credit for the Tenant 
Allowance as set forth in Section 4.03 of the Lease. 

4. As of the date of  this Memorandum, there are no offsets or credits against rentals, there 
are no claims or defenses to enforcement of the Lease, and that rentals have not been 
prepaid except as provided by the Lease terms, excepting the rent credit for the Tenant 
Allowance as set forth in Section 4.03 of the Lease. 

5. Landlord has no notice of a prior assignment, sublease, hypothecation or pledge of any 
interest in the Lease, except: 

EXHIBIT D
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a. The Deed of Trust in favor of _______________________ (First Trust Deed 
Lender) in the original principal amount of $_______.00; 

b. The Deed of Trust in favor of _______________________ (Interim Trust Deed 
Lender) in the original principal amount of $_______.00. 

6. Tenant certifies that Tenant has made no prior assignment, sublease, hypothecation or 
pledge of any interest in the Lease, except as identified above. 

7. That the Lease is for a term of 20 years with two consecutive five (5) year options to 
renew. The initial term began on February 1, 2014 (the “Lease Commencement Date”). 

8. The base monthly rental effective as of the Lease Commencement Date was 
$10,847.60.  A security deposit of $12,000.00 has been deposited by Tenant with 
Landlord. 

9. None of the following events has occurred: (a) the filing by or against the undersigned 
of (i) a petition in bankruptcy or to declare insolvency or (ii) an action for the 
appointment of a receiver or trustee; or (b) the making of an assignment for the benefit 
of creditors; or (c) the reorganization of the undersigned.    

10. Neither Landlord nor Tenant are in default under the Lease, and the Lease is hereby 
ratified and confirmed and has not been amended or modified prior to the execution 
hereof except as reflected above. 

 
11. The entity, person and/or officer executing this certification is empowered by action, 

resolution or at law to execute the same, and this certificate shall be binding on the 
undersigned, its successors and assigns. 

12. Landlord has no knowledge of any processing, use, storage, disposal or treatment of 
any hazardous or toxic materials or substances on the Premises, except as otherwise 
reflected in Section 8.01 and 8.02 of the Lease. 

13. All consents, if any, required to enter into and/or make effective the Lease and this 
Estoppel Certificate have been obtained or waived. 

14. Landlord and Tenant consent to the encumbrance by deed of trust of the Leasehold 
Interest by Tenant in favor of CDC Small Business Finance Corp., including all rights 
thereunder, which interest will be assigned to the U.S. Small Business Administration 
to secure an obligation in the original principal amount of $_______.00; it is anticipated 
that this encumbrance will be subordinate to encumbrance(s) identified hereinabove. 

15. The Lease shall not be modified, amended and/or terminated without the consent of 
Lender, which consent Lender will not unreasonably withhold. 

This Memorandum of Amendment of Lease and Estoppel Certificate may be relied upon by CDC 
Small Business Finance Corp., and its successors, assigns and/or transferees, including without 
limitation the U.S. Small Business Administration.  Landlord and Tenant agree that the Lease shall 
remain in full force and effect and shall bind and inure to the benefit of Tenant and its successors 
and assigns in interest as if no purchase and/or assignment or transfer had occurred. 
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Executed this ______ day of ________________________, 2017. 
 
LANDLORD:       TENANT: 
    
The City of Marina     Light & Motion Industries    
 
 
By: __________________________  By: ________________________ 
            Layne Long, City Manager    Daniel T. Emerson, President 
        & Secretary 
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EXHIBIT A 
 

LEGAL DESCRIPTION 
 

The real property situate in the City of Marina, County of Monterey, State of California, 
described as Parcel 31, as shown on the Official Map showing the creation of Marina Municipal 
Airport Parcels recorded on June17, 1996, in Volume 19 of Cities and Towns, at Page 22. 
 
 
APN:  031-112-025 
 




