RESOLUTION NO. 2020-30

A RESOLUTION OF CITY COUNCIL OF THE CITY OF MARINA APPROVING
PROFESSIONAL SERVICES AGREEMENTS BETWEEN THE CITY OF MARINA AND
WALLACE GROUP, INC. FOR PROGRAM MANAGEMENT, ON-CALL DESIGN, ON-

CALL CONSTRUCTION MANAGEMENT, AND CONSTRUCTION INSPECTION
SERVICES FOR PROJECTS IN THE CAPITAL IMPROVEMENT PROGRAM (CIP) AND
AIRPORT CAPITAL IMPROVEMENT PROGRAMS (ACIP), AND AUTHORIZING THE

CITY MANAGER TO EXECUTE THE AGREEMENTS ON BEHALF OF THE CITY
SUBJECT TO FINAL REVIEW AND APPROVAL BY THE CITY ATTORNEY.

WHEREAS, the City Council approved a two-year CIP and ACIP on June 18th, 2019 bringing
the CIP to $58,923,848 in 35 projects and the ACIP to $5,007,993 in 16 projects; and

WHEREAS, the City regularly enters into various professional services contracts while business
to support delivery of capital improvements; and

WHEREAS, a program management services contract with a consulting firm is one method to
increase the capacity for managing and delivering capital improvements; and

WHEREAS, on November 19th, 2019, the City Council approved Resolution 2019-123
authorizing the release of a Request for Qualifications for program management and on-call
professional services; and

WHEREAS, staff issued a Request for Qualifications for firms to submit their qualifications to
provide professional service supporting the delivery of capital improvements and staff received
Statements of Qualifications from five firms on February 3rd, 2020; and

WHEREAS, staff reviewed and ranked the qualifications submitted and selected three of the
firms to make presentations during interviews which were held on February 24th, 2020. The
interview panel comprised of staff and a member of staff for the Transportation Agency for
Monterey County. References for each of the firms were contacted after the interviews and
Wallace Group scored the highest based upon their qualifications, interview presentation, and
favorable references; and

WHEREAS, the Wallace Group met with staff to review the scope of 16 of the projects in the
Capital Improvement Program and 9 projects in the Airport Capital Improvement Program
representing $14,714,701 in approved funding. The Wallace Group submitted a scope of services
which is attached as “Exhibit B.” The estimated cost to manage the delivery of the identified
projects is a not-to-exceed $703,696 which is 4.8 percent of the budget for the projects; and

WHEREAS, Staff is recommending that the City enter into on-call agreements with Wallace
Group to provide construction management and construction inspection services as well as
design services in addition to program management services; and

WHEREAS, Staff recommends that the contract terms be set to expire on June 30, 2023 with the
option to extend for an additional one year. The not-to-exceed limit for the program management
services contract will be $703,696. The contract limit for construction management and
construction inspection services would be $300,000 per fiscal year. The contract limit for design
services would be $200,000 per fiscal year.
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NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Marina does
hereby:

1. Approve professional services agreements between the City of Marina and Wallace
Group, Inc. for program management, on-call design, and on-call construction
management, and construction inspection services for projects in the Capital
Improvement Program (CIP) and Airport Capital Improvement Programs (ACIP),
and;

2. Authorize the City Manager to execute the agreement on behalf of the City subject to
final review and approval by the City Attorney.

PASSED AND ADOPTED by the City Council of the City of Marina at a regular meeting duly
held on the 7™ day of April 2020, by the following vote:

AYES: COUNCIL MEMBERS: Berkley, Urrutia, O’Connell, Morton, Delgado
NOES: COUNCIL MEMBERS: None

ABSTAIN: COUNCIL MEMBERS: None

ABSENT: COUNCIL MEMBERS: None

Bruce C. Delgado, Mayor

ATTEST:

Anita Sharp, Deputy City Clerk
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Exhibit A
CIP and ACIP projects to be Consultant Managed

EXHIBIT A

CIP

Annual Street Resurfacing APR1801 $6,320,000
Community Center Playground Seating and Amenities HSP1803 $15,000
Vince DiMaggio Building Rain Gutter Replacement APF 2003 $25,000
California Avenue Pedestrian Crossing Installation HSR 2005 $75,000
Glorya Jean Tate Park Pump Track and Restroom Improvements QLP 2006 $350,000
Dunes Barracks Stabilization QLP 2007 $330,000
Arts Village Building Stabilization EDF 2008 $1,500,000
Duplex Housing Renovation EDF 2010 $450,000
Streetlight Replacement HSR 2011 $125,000
Equestrian Center Development QLP 2018 $850,000
Fire Station 3 Reroof and Cleanup APF 2021 $350,000
Salinas Avenue Widening EDR 1904 $490,000
Traffic Signal Maintenance HSR 2012 $200,000
Sea Haven Communit Park QLP 2016 $50,000
Preston Park Planning QLP 2020 $50,000
Stockade Demolition TBD $2,050,000
CIP Totals $13,230,000
Wallace Group, Inc. Program Management Total $592,853

ACIP
Airport Building 504 Improvements 461 $345,000
Airport Fuel Farm - Fuel Tank Replacement 180 / HSA18D4 $300,000
Airport Pavement Maintenance 2003 $274,000
Airport Building 533 Improvements 2004 $175,000
Airport Building 524 Improvements 2006 $140,000
Backup Power to Airport Fuel Farm 2008 $36,000
Airport Building 510 New Roof 2102 $105,000
Airport Gateway Sign 2103 $35,000
Airport Storm Drain Mitigation 403 $74,701
ACIP Totals $1,484,701
Wallace Group, Inc. Program Management Total $110,843
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Public Works Department WALLACE GROUPs
City of Marina

211 Hillcrest Avenue

Marina, California 93933 CIVIL AND

'IIE'QAI'\ISEEORRTATION
Subject: City of Marina Program Management Services & NG

CONSTRUCTION

Dear Mr. McMinn: MANAGEMENT

. . ) ] . LANDSCAPE
Wallace Group appreciates the selection of our company to provide the City of Marina ARCHITECTURE
Program Management, Design, Construction Management and Inspection Services for the TAECHARICAL
FY’19 - 20 and FY "20 - "21 Capital Improvement Program (CIP) and Airport Capital ENGINEERING
improvement Program (ACIP). PLANNING
Based on March 14, 2020 meeting discussion, cost proposal for Design, Construction PUBLIC WORKS

: . . . - . ADMINISTRATION

Management and Inspection will be submitted on a project by project basis, therefore are
not included in this scope of work. Attached are Wallace Group’s cost proposals (Exhibits 1 SURVEYING /

and 2) for the Program Management Services for your consideration. 615 SOLGTIORS

WATER RESOURCES
The following provides an overview of our program management approach to implement the
delivery of CIP and ACIP projects listed in Exhibits 1 and 2.

SCOPE OF SERVICES FOR PROGRAM MANAGEMENT

Wallace Group is able to provide the following program management services based on the
various phases of a project, and on the specific needs of each project. Note, each project
will be unique and may or may not require all items identified and additional tasks may be
identified based on other project specifics. Wallace Group will work with the City to confirm
the specific tasks for each project that are desired by the City prior to proceeding.

Wallace Group will open up a new phase for each project, and task for each of the five
phases identified below to track budgets separately. Budgets will be based on a percentage
of the construction contract to start, but may be required to be adjusted based on the
complexity of the project as the project moves through the various phases. Wallace Group
will alert the City on specific projects when the program management budget reaches 75% of
the estimated task value.

Phase 1 - Program Management Set up and Pre-Bid phase:

Project document management set up.

Project review and evaluation, scope refinement, project prioritization and cost

Control.

City kick-off and update meetings with the City.

RFQ / RFP writing. Projects identified by the City to be designed by current City

on-call consultants, request for cost proposal will be issued. WALLACE GROUP

Review design consultant and/or professional services cost proposals. A California Corporation

Prepare notice to proceed and coordinate with the City for administration and 612 CLARION CT

project accounting. SAN LUIS OBISPO
CALIFORNIA 93401

N

1.
1.

-— -
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T 805 544-4011
F 805 544-4294

www.wallacegroup.us
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WALLACE GROUPs
Phase 2 - Project Design Phase

2.1 Coordinate meeting with design consultants and /or professional services
contractors.

2.2 Coordination and meetings with City and stakeholders.

2.3 Environmental review acquisition.

2.4  Permit preparation and acquisition.

2.5 Review design submittals at 30%, 60% and 90%.

2.6 Review 100% bidding documents and acquire City signatures and approval for
Bidding.

2.7 Review and process consultant progress payments.

Phase 3 - Bidding Phase

Prepare bidder’s list.

Upload bidding documents to the ebidboard and send bidding documents to
Builders Exchange.

Conduct pre-bid meetings.

Coordinate with design consultant for RFl response.

Prepare and distribute Addendum.

Follow up phone calls to bidders.

Review and evaluate bids and notify the City.

Assist the City in evaluating bid protest.

Write staff report for award of construction contract.

Prepare notice to proceed/award and coordinate with the City for administration
and project accounting.
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Phase 4 - Construction Phase

4.1 Acquire cost proposal for Construction Management and Inspections (CM&l).

4.2 Review and evaluate CM&! proposal.

4.3 Prepare notice to proceed/award and coordinate with the City for administration
and project accounting.

4.4 Attend pre-construction meeting.

4.5 Process contractor progress payments in coordination with CM.

4.6 Evaluate change orders in coordination with CM and make recommendations to
the City.

4.7 Attend final inspection.

4.8 Coordinate ribbon cutting ceremony, if needed.

Phase 5- Close-out Phase

5.1  Prepare project record close out.
5.2 Prepare and file Notice of Completion.

Project tracking will be updated weekly and update meetings with the City is every two
weeks or as required. Project tracking updates will include relevant project status, cost
estimates update, schedule, permitting updates and construction updates. Assist City staff
and attend City Council and Commission meetings as needed. WG will assist in providing
documents for City website updates by the others.



PP20-6871

City of Marina
March 31, 2020
Page 3 of 4

T

WALLACE GROUPe

Deliverables: Project by project basis, example of deliveries are follows.
e Preparation of agenda minutes from meetings

e Staff Reports

o Notice to Proceed or Notice of Award

o Final plans and specifications and record drawings, completed by others.
* Notice of completion

SCHEDULE

e Project tracking spreadsheet will include a target completion dates for design and
construction.
Detailed schedule for design for each project wilt be submitted.
Construction timeline for each project will be submitted.

TO BE PROVIDED BY THE CLIENT

* Record Drawings.
e Library of City documents, design standards, specifications and other project related
documents.

ITEMS NOT INCLUDED IN SCOPE OF SERVICES
The following services are not included in this proposal:

Project Design (to be provided under separate contract, or by others)

Environmental study and review

Construction Management and Inspection (to be provided under separate contract, or by
others)

PROJECT FEES:

Wallace Group will perform the Program Management services for the City of Marina

FY’19 -’20 and FY '20 -’21 Capital Improvement Program (CIP) and Airport Capital
Improvement Program (ACIP) of the proposed Scope of Services in accordance with the
attached Standard Billing Rates (Exhibit A). These services will be invoiced monthly on an
accrued cost basis, and our total fees, including reimbursables will not exceed our estimated
fee of $592,853 and $110,843 for the City of Marina CIP and ACIP, respectively, without
receiving written authorization from the Client.

At your request, additional services to the Scope of Services will be performed by Wallace
Group following the signature of our Contract Amendment or the initiation of a new contract,
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TERMS AND CONDITIONS WALLACE GROUPs

In order to convey a clear understanding of the matters related to our mutual responsibilities
regarding this proposal, we will perform the work in accordance with mutually agreed terms
based on the December 2019 provided sample contract. If this proposal meets with your
approval, please let us know, and we will facilitate conforming the provided sample contract
to the project. Please sign where indicated and return to our office, which will serve as our
notice-to-proceed.

We want to thank you for this opportunity to present our proposal for professional services. If
you would like to discuss this proposal in greater detail, please feel free to contact me or
Elvie Camacho.

Sincerely,

WALLACE GROUP, a California Corporation = TERMS AND CONDITIONS ACCEPTED:

LA

Kari E. Wagner, PE C66026

Principal Signature

612 Clarion Court

San Luis Obispo Printed Name
California 93401

T 805 544-4011 Title

F 805 544-4294

www.wallacegroup.us Date
Attachments

ke: PP20-6871, 2019, std
Exhibits 1 & 2
Exhibit A
THIS PROPQSAL IS VALID FOR 60 DAYS FROM THE DATE OF THIS DOCUMENT.



Exhibit A
Standard Billing Rates

Engineering, Design & Support Services:
Assistant Designer/Technician ......cccoovviiiiieiieiicnineeninenennen.
Designer/Technician - 1V .....ccceivniniereneiiiiieneerereenanen
Senior Designer | -l ....cuceuinirninriiieeiin e e eenanen.
GIS Technical Specialist......cuveeeriniieniiiiiiiieieeecieeeeneneens
Senior GIS Technical Specialist .........cccovviiiiiiniiiinveninnenenans
Associate Engineer 1 - lll ........cvevviiiiviniiiieneniiininiieeenenen.
Engineer | - V... e cen e arasaens
Senior Engineer 1 = Il ... .oviviiiiiii i cienen e rsarensanns
01 (= Tol (o P
Principal Engineer/Consulting ENginger .........v.cveveeeininnenenen.
PrNCIPAL . . et cei et e e e e e e e aas

Surveying Services:
Associate Survey TechniCian .......cvcvvveriiiinnniniesiinenenrencnns
ONE-Person SUNVEY CreW ....uviivrieiienieeeeiiiiiineneneseceansnresens
TWO-Person SUNVEY CreW....c.iceviiieeirenninreeenerninerserasssssances
Three-Person SUIVEY CreW......c..ccevvvveieeurererereieneeiisnsnsennnns
Survey Technician | - IV ...o.vieiiiiiiiiee e aaa
Land SUrVEYOr - Ml ...t eeeeereenenens
Senior Land Surveyor | - Hll.......covviiinviiiiiiiiinineieeneenenenrnes
01Tt Lo | RO

Planning Services:
AssOCiate Planner | = 11, o.uveiriiiiniitiiiii e ee e eienesnrsnens
Planner | - IV .ot eee e e e earenersaenas

Landscape Architecture Services:
Associate Landscape Designer - ll.....ccoovveieiiiiiniiiinininnnn...
DESIGNET | = IV e it e ee e ee e as
Landscape ArchiteCt | - IV ...vvvniiiiiiiiiiiiiiiineeveenenenenns
Senior Landscape Architect 1 - lll....ccovniiiiiinininininiiicninees
01 (=Tt o | TN

Construction Management / Field Inspection Services:
Construction Office Tech -l .....oviiiiiiiiiiiiiiiiieeiee caenes
Construction INSpector I = H.....ccoovveiiiiiiiiiiiiiiciiniiererenanens

Senior Construction INSPECLor.....ccvvvvviveriiiiiiiiiinicneenenene,
Assistant Resident Engineer 1 - ll......cccovvvvviieinciieieeniineninnnnen
Resident Engineer | - 1l .......ovvuviiiiiieiiiiiiininieeeeenencaenen,
Senior Resident ENGINEET ....vvviviiiiiieiiiiiiieiiiiieeneirervnrnnenns
0] 1 -Tul (] SO RPN

$ 95-$125
$138 - $148

$115 - $139
$145 - $155

$ 95-$105
$128 - $152
$155 - $165

$ 90 - 5100
$110 - $128
$130 - $145
$147 - $161

$ 95-%115
$120 - $135

ey

WALLACE GROUPs

Prevailing Wage*

.............. $155

- 160

$165



Public Works Administration Services:

Project Analyst | - IV.. ..o veenen $110 - $140

Senior Project Analyst | = ll ......cccvvuviniiniiiiniiiiineneianen. $145 - $155

Senior Environmental Compliance Specialist I - ll.................. $160 - $170
Support Services:

Office ASSIStANT . .uvviuiiiiiiiei i ceaeene S 85

Project Assistant | - Hll.........cocveviiiiiviniiiiiinieisineeenennnes $ 90- %100

Additional Professional Services:

Fees for expert witness preparation, testimony, court appearances, or depositions will be billed at
the rate of $300 an hour. As authorized in advance by the Client, overtime on a project will be
billed at 1.5 times the employee’s typical hourly rate.

Direct Expenses:

Direct expenses will be invoiced to the client and a handling charge of 15% may be added. Sample
direct expenses include, but are not limited to the following:

e travel expenses » sub-consultant services e agency fees
s delivery/copy services ¢ mileage (per IRS rates) » other direct expenses
Invoicing and Interest Charges:

Invoices are submitted monthly on an accrued cost basis in accordance with this Fee Schedule. A
finance charge of 1.5% per month may be assessed on all balances that are thirty days past due.

Right to Revisions:

Wallace Group reserves the right to revise this Schedule of Fees on an annual basis, personnel
classifications may be added as necessary.

*Prevailing Wage:

State established prevailing wage rates may apply to some services and those rates are subject to
change.

WALLACE GROUP
2019 Standard Billing Rates Amended 2019-07-31



CORRECTED EXHIBITC

CITY OF MARINA
AGREEMENT FOR PROGRAM MANAGEMENT SERVICES

THIS AGREEMENT is made and entered into on_April , 2020, by and between the City of
Marina, a California charter city, hereinafter referred to as the "City," and Wallace Group, A
California Corporation, a California corporation hereinafter referred to as the "Contractor."

City and Contractor are sometimes individually referred to as "party™ and collectively as

"parties” in this Agreement.
Recitals

A. City desires to retain Contractor for program management services for various projects in
the Capital Improvement Program (CIP) and Airport Capital Improvement Program
(ACIP), hereinafter referred to as the "Project.”

B. Contractor represents that it has the qualifications, experience and personnel necessary
to properly perform the services as set forth herein.

C. Consultant represents that it has the degree of specialized expertise contemplated within
California Government Codes 8837103 and 53060 and holds all necessary licenses to
practice and perform the services herein contemplated.

D. City desires to retain Contractor to provide such services.

Termsan ndition

For of good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged and in consideration of the mutual promises contained herein, City and Contractor agree
to the following terms and conditions:

1. Scope of Work.

(a) Contractor is hereby hired and retained by the City to work in a cooperative manner with the
City to fully and adequately perform those services set forth in Exhibit “A” attached hereto (“Scope
of Work”) and by this reference made a part hereof. With prior written notice to Contractor, City may
elect to delete certain tasks of the Scope of Work at its sole discretion.

(b) Contractor shall perform all such work with skill and diligence and pursuant to generally
accepted standards of practice in effect at the time of performance. Contractor shall provide corrective
services without charge to the City for work which fails to meet these standards and which is
reported to Contractor in writing within sixty days of discovery. Should Contractor fail or refuse to
perform promptly its obligations under this Agreement, the City may render or undertake the
performance thereof and the Contractor shall be liable for any expenses thereby incurred.

(c) If services under this Agreement are to be performed by a design professional, as that term
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is defined in California Civil Code 8§2782.8(b)(2), design professional certifies that all design
professional services shall be provided by a person or persons duly licensed by the State of California to
provide the type of services described in Section 1(a). By delivery of completed work, design
professional certifies that the work conforms to the requirements of this Agreement and all applicable
federal, state and local laws, and the professional standard of care in California.

(d) Contractor is responsible for making an independent evaluation and judgment of all relevant
conditions affecting performance of the work.

(e) City shall cooperate with Contractor and will furnish all information data, records and reports
existing and available to City to enable Contractor to carry out work outlined in Exhibit “A."
Contractor shall be entitled to reasonably rely on information, data, records and reports furnished by
the City, however, the City makes no warranty as to the accuracy or completeness of any such
information, data, records or reports available to it and provided to Contractor which were furnished to
the City by a third party. Contractor shall have a duty to bring to the City's attention any deficiency
or error it may discover in any information provided to the Contractor by the City or a third party.

2. Term of Agreement & Commencement of Work.

() Unless otherwise provided, the term of this Agreement shall begin on the date of its full
execution and shall expire on June 30, 2022, unless extended by amendment or terminated earlier as
provided herein. The date of full execution is defined as the date when all of the following events have
occurred:

(i) This Agreement has been approved by the City's Council or by the board, officer
or employee authorized to give such approval; and

(ii) The office of the City Attorney has indicated in writing its approval of this
Agreement as to form; and

(iii) This Agreement has been signed on behalf of Contractor by the person or persons
authorized to bind the Contractor hereto; and

(iv) This Agreement has been signed on behalf of the City by the person designated to
so sign by the City's Council or by the officer or employee authorized to enter into this Contract and is
attested to by the Marina City Clerk.

(b) Contractor  shall commence work on the Project on or by

, 2020. This Agreement may be extended upon written agreement of both parties.

Contractor may be required to prepare a written schedule for the work to be performed, which schedule

shall be approved by the City and made a part of Exhibit A, and to perform the work in accordance with
the approved schedule.

3. Compensation.

(a) City liability for compensation to Contractor under this Agreement shall only be to the extent
of the present appropriation to fund this Agreement. For services to be provided under this Agreement
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City shall compensate Contractor on a time and materials basis in an amount not to exceed Seven
Hundred Three Thousand Six Hundred Ninety-Six ($703,696.00). in accordance with the provisions
of this Section and the Hourly Rates and Reimbursables Schedule attached hereto as Exhibit B and
incorporated herein by this reference

(b) Invoice(s) in a format and on a schedule acceptable to the City shall be submitted to and be
reviewed and verified by the Project Administrator (see Section 5(a)) and forwarded to the City's Finance
Department for payment. City shall notify Contractor of exceptions or dispute items and their dollar
value within fifteen days of receipt. Payment of the undisputed amount of the invoice will typically be
made approximately thirty days after the invoice is submitted to the Finance Department.

(c) Contractor will maintain clearly identifiable, complete and accurate records with respect to
all costs incurred under this Agreement on an industry recognized accounting basis. Contractor shall
make available to the representative of City all such books and records related to this Agreement, and the
right to examine, copy and audit the same during regular business hours upon 24-hour's notice for a
period of four years from the date of final payment under this Agreement.

(d) Contractor shall not receive any compensation for Extra Work without the prior written
authorization of City. As used herein, "Extra Work™ means any work that is determined by the City to
be necessary for the proper completion of the Project but which is not included within the Scope of Work
and which the parties did not reasonably anticipate would be necessary at the execution of this Agreement.
Compensation for any authorized Extra Work shall be paid in accordance with the prior written
authorization.

(e) Expenses not otherwise addressed in the Scope of Services or the Fee Schedule incurred by
Contractor in performing services under this Agreement shall be reviewed and approved in advance by
the Project Administrator (Section 5(a)), be charged at cost and reimbursed to Contractor.

4, Termination or Suspension.

(a) This Agreement may be terminated in whole or in part in writing by either party in the event
of a substantial failure by the other party to fulfill its obligations under this Agreement through no
fault of the terminating party, provided that no termination may be effected unless the other party is
given (1) not less than ten days written notice of intent to terminate, and (2) provided an opportunity
for consultation with the terminating party prior to termination.

(b) If termination for default is effected by the City, an equitable adjustment in the price provided
for in this Agreement shall be made, but (1) no amount shall be allowed for anticipated profit on
unperformed services or other work, and (2) any payment due the Contractor at the time of termination
may be adjusted to cover any additional costs to the City because of the Contractor's default. If
after the termination for failure of Contractor to fulfill its contractual obligations, it is determined
that the Contractor had not failed to fulfill contractual obligations, the termination shall be deemed to
have been for the convenience of the City.

(c) The City may terminate or suspend this Agreement at any time for its convenience upon not
less than thirty days prior written notice to Contractor. Not later than the effective date of such
termination or suspension, Contractor shall discontinue all affected work and deliver all work product
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and other documents, whether completed or in progress, to the City.

(d) If termination for default is effected by the Contractor or if termination for convenience is
effected by the City, the equitable adjustment shall include a reasonable profit for services or other work
performed. The equitable adjustment for termination shall provide for payment to the Contractor for
services rendered and expenses incurred prior to the termination, in addition to termination settlement
costs reasonably incurred by Contractor relating to written commitments that were executed prior to the
termination.

5. Project Administrator, Project Manager & Key Personnel.

(a) City designates as its Project Administrator Public Works Director/City Engineer Mr. Brian
McMinn who shall have the authority to act for the City under this Agreement. The Project
Administrator or his/her authorized representative shall represent the City in all matters pertaining to the
work to be performed pursuant to this Agreement.

(b) Contractor designates Ms. Erin Harwayne AICP as its Project Manager who shall coordinate
all phases of the Project. The Project manager shall be available to City at all reasonable times during
the Agreement term.

(c) Contractor warrants that it will continuously furnish the necessary personnel to complete the
Project on a timely basis as contemplated by this Agreement. Contractor, at the sole discretion of City,
shall remove from the Project any of its personnel assigned to the performance of services upon written
request of City. Contractor has represented to City that certain key personnel will perform and
coordinate the work under this Agreement. Should one or more of such personnel become unavailable,
Contractor may substitute other personnel of at least equal competence upon written approval of the City.
In the event that City and Contractor cannot agree as to the substitution of key personnel, City shall be
entitled to terminate this Agreement for cause. The key personnel for performance of this Agreement
are as follows: Ms. Erin Harwayne, AICP (Project Manager)

6. Delegation of Work.

(a) If Contractor utilizes any subcontractors other than those set forth in Exhibit A section
2, consultants, persons, employees or firms having applicable expertise to assist Contractor in
performing the services under this Agreement, Contractor shall obtain City's prior written approval
to such employment. Contractor's contract with any subcontractor shall contain a provision making the
subcontract subject to all provisions of this Agreement. Contractor will be fully responsible and liable
for the payment, administration, completion, presentation and quality of all work performed. City
reserves its right to employ other contractors in connection with this Project.

(b) If the work hereunder is performed by a design professional, design professional shall be
directly involved with performing the work or shall work through his, her or its employees. The design
professional’s responsibilities under this Agreement shall not be delegated. The design professional
shall be responsible to the City for acts, errors or omissions of his, her or its subcontractors. Negligence
of subcontractors or agents retained by the design professional is conclusively deemed to be the
negligence of the design professional if not adequately corrected by the design professional. Use of the
term subcontractor in any other provision of this Agreement shall not be construed to imply authorization
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for a design professional to use subcontractors for performance of any professional service under this
Agreement.

(c) The City is an intended beneficiary of any work performed by a subcontractor for purposes
of establishing a duty of care between the subcontractor and the City.

7. Skill of Employees. Contractor shall ensure that any employees or agents providing services
under this Agreement possess the requisite skill, training and experience to properly perform such
Services.

8 Confidential and Proprietary Information. In the course of performing services under this

Agreement Contractor may obtain, receive, and review confidential or proprietary documents,
information or materials that are and shall remain the exclusive property of the City. Should Contractor
undertake the work on behalf of other agencies, entities, firms or persons relating to the matters described
in the Scope of Work, it is expressly agreed by Contractor that any such confidential or proprietary
information or materials shall not be provided or disclosed in any manner to any of Contractor’s other
clients, or to any other third party, without the City’s prior express written consent.

9. Ownership of Data. Unless otherwise provided for herein, all documents, material, data,
drawings, plans, specifications, computer data files, basis for design calculations, engineering notes,
and reports originated and prepared by Contractor, or any subcontractor of any tier, under this Agreement
shall be and remain the property of the City for its use in any manner it deems appropriate. Contractor
agrees that all copyrights which arise from creation of the work pursuant to this Agreement shall be
vested in the City and waives and relinquishes all claims to copyright or intellectual property rights in
favor of the City. Contractor shall provide two (2) sets of reproducible of the above-cited items, except
for the computer data files which shall consist of one (1) set. Contractor shall use all reasonable efforts
to ensure that any electronic files provided to the City will be compatible with the City's computer
hardware and software. Contractor makes no representation as to long-term compatibility, usability or
readability of the format resulting from the use of software application packages, operating systems or
computer hardware differing from those in use by the City at the commencement of this Agreement.
Contractor shall be permitted to maintain copies of all such data for its files. City acknowledges that
its use of the work product is limited to the purposes contemplated by the Scope of Work and, should
City use these products or data in connection with additions to the work required under this Agreement
or for new work without consultation with and without additional compensation to Contractor,
Contractor makes no representation as to the suitability of the work product for use in or application to
circumstances not contemplated by the Scope of Work and shall have no liability or responsibility
whatsoever in connection with such use which shall be at the City's sole risk. Any and all liability arising
out of changes made by the City to Contractor's deliverables is waived against Contractor unless City
has given Contractor prior written notice of the changes and has received Contractor's written consent to
such changes.

10. Conflict of Interest.

(a) Contractor covenants that neither it, nor any officer or principal of its firm has or shall acquire
any interest, directly or indirectly, which would conflict in any manner with the interests of the City or
which would in any way hinder Contractor’s performance of services under this Agreement. Contractor
further covenants that in the performance of this Agreement, no person having any such interest shall
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be employed by it as an officer, employee, agent or subcontractor without the express written consent of
the City Manager. Contractor agrees to at all times avoid conflicts of interest or the appearance of any
conflicts of interest with the interests of the City in the performance of this Agreement. Contractor
shall represent the interest of the City in any discussion or negotiation.

(b) City understands and acknowledges that Contractor may be, as of the date of commencement
of services under this Agreement, independently involved in the performance of non-related services for
other governmental agencies and private parties. Contractor is unaware of any stated position of the
City relative to such projects. Any future position of the City on such projects may result in a conflict
of interest for purposes of this section.

(c) No official or employee of the City who is authorized in such capacity on behalf of
the City to negotiate, make, accept, or approve, or take part in negotiating, making accepting or
approving this Agreement, during the term of his or her tenure or service with City and for one year
thereafter, shall have any interest, direct or indirect, in this Agreement or the proceeds thereof or
obtain any present or anticipated material benefit arising therefrom.

11. Disclosure. Contractor may be subject to the appropriate disclosure requirements of the
California Fair Political Practices Act, as determined by the City Manager.

12. Non-Discrimination.

(a) During the performance of this Agreement the Contractor shall comply with the applicable
nondiscrimination and affirmative action provisions of the laws of the United States of America, the State
of California and the City. In performing this Agreement, Contractor shall not discriminate, harass, or
allow harassment, against any employee or applicant for employment because of sex, race, color,
ancestry, religious creed, national origin, physical disability (including HIV and AIDS), medical
condition (including cancer), age, marital status, denial of family and medical care leave and denial of
pregnancy disability leave. Contractor shall give written notice of its obligations under this clause to
labor organizations with which it has a collective bargaining or other agreement.

(b) Contractor shall include the nondiscrimination and compliance provisions of this
Section in all subcontracts.

13. Indemnification & Hold Harmless.

(a) Other than in the performance of professional services by a design professional, which shall
be solely as addressed by subsection (b) below, and to the full extent permitted by law, Contractor
shall indemnify, defend (with independent counsel reasonably acceptable to the City) and hold harmless
City, its Council, boards, commissions, employees, officials and agents ("Indemnified Parties” or in
the singular "Indemnified Party") from and against any claims, losses, damages, penalties, fines and
judgments, associated investigation and administrative expenses, and defense costs including but not
limited to reasonable attorney’s fees, court costs, expert witness fees and costs of alternate dispute
resolution (collectively "Liabilities*), where same arise out of the performance of this Agreement by
Contractor, its officers, employees, agents and sub-contractors. The Contractor’s obligation to
indemnify applies unless it is adjudicated that its liability was caused by the sole active negligence or
willful misconduct of an indemnified party. If it is finally adjudicated that liability is caused by the
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comparative active negligence or willful misconduct of an indemnified party, the Contractor’s obligation
shall be reduced in proportion to the established comparative liability of the indemnified party.

(b) To the fullest extent permitted by law (including without limitation California Civil Code
Sections 2782.8), when the services to be provided under this Agreement are design professional services
to be performed by a design professional, as that term is defined under said section 2782.8, Contractor
shall indemnify, protect, defend (with independent counsel reasonably acceptable to the City) and hold
harmless City and any Indemnified Party for all Liabilities regardless of nature or type that arise out of,
pertain to, or relate to the negligence, recklessness, or willful misconduct of Contractor, or the acts or
omissions of an officer, employee, agent or subcontractor of the Contractor. The Contractor’s obligation
to indemnify applies unless it is adjudicated that its liability was caused by the sole active negligence
or willful misconduct of an indemnified party. If it is finally adjudicated that liability is caused by
the comparative active negligence or willful misconduct of an indemnified party, the Contractor’s
obligation shall be reduced in proportion to the established comparative liability of the indemnified party.

(c) All obligations under this section are to be paid by Contractor as incurred by City,
provided, however, in no event shall the cost to defend charged to a design professional exceed the design
professional's proportionate percentage of fault. The provisions of this Section are not limited by the
provisions of sections relating to insurance including provisions of any worker's compensation act or
similar act. Contractor expressly waives its statutory immunity under such statues or laws as to City,
its employees and officials. Contractor agrees to obtain executed indemnity agreements with provisions
identical to those set forth here in this section from each and every subcontractor, sub tier contractor
or any other person or entity involved by, for, with or on behalf of Contractor in the performance or
subject matter of this Agreement. In the event Contractor fails to obtain such indemnity obligations from
others as required here, Contractor agrees to be fully responsible according to the terms of this section.
Failure of City to monitor compliance with these requirements imposes no additional obligations on
City and will in no way act as a waiver of any rights hereunder.

(d) If any action or proceeding is brought against any Indemnified Party by reason of any of the
matters against which the Contractor has agreed to defend the Indemnified Party, as provided above,
Contractor, upon notice from the City, shall defend any Indemnified Party at Contractor's expense by
counsel reasonably acceptable to the City. An Indemnified Party need not have first paid for any of the
matters to which it is entitled to indemnification in order to be so defended.

(e) This obligation to indemnify and defend City, as set forth herein, is binding on the successors,
assigns, or heirs of Contractor and shall survive the termination of this Agreement or this Section.

14. Insuran

(@) As a condition precedent to the effectiveness of this Agreement and without limiting
Contractor's indemnification of the City, Contractor agrees to obtain and maintain in full force and
effect at its own expense the insurance policies set forth in Exhibit “C” “Insurance” attached hereto and
made a part hereof. Contractor shall furnish the City with original certificates of insurance, manually
autographed in ink by a person authorized by that insurer to bind coverage on its behalf, along with
copies of all required endorsements. All certificates and endorsements must be received and approved
by the City before any work commences. All insurance policies shall be subject to approval by the City
Attorney and Risk Manager as to form and content. Specifically, such insurance shall: (1) protect City
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as an additional insured for commercial general and business auto liability; (2) provide City at least
thirty days written notice of cancellation, material reduction in coverage or reduction in limits and ten
days written notice for non-payment of premium; and (3) be primary with respect to City's insurance
program. Contractor's insurance is not expected to respond to claims that may arise from the acts or
omissions of the City.

(b) City reserves the right at any time during the term of this Agreement to change the amounts
and types of insurance required herein by giving Contractor ninety days advance written notice of such
change. If such change should result in substantial additional cost of the Contractor, City agrees to
negotiate additional compensation proportional to the increased benefit to City.

(c) All required insurance must be submitted and approved the City Attorney and Risk
Manager prior to the inception of any operations by Contractor.

(d) The required coverage and limits are subject to availability on the open market at reasonable
cost as determined by the City. Non availability or non-affordability must be documented by a letter
from Contractor's insurance broker or agency indicating a good faith effort to place the required
insurance and showing as a minimum the names of the insurance carriers and the declinations or
guotations received from each. Within the foregoing constraints, Contractor's failure to procure or maintain
required insurance during the entire term of this Agreement shall constitute a material breach of this
Agreement under which City may immediately suspend or terminate this Agreement or, at its discretion,
procure or renew such insurance to protect City's interests and pay any and all premium in connection
therewith and recover all monies so paid from Contractor.

(e) By signing this Agreement, Contractor hereby certifies that it is aware of the
provisions of Section 3700 et seq., of the Labor Code which require every employer to be insured against
liability for Workers' Compensation or to undertake self-insurance in accordance with the provision of
that Code, and that it will comply with such provisions at all such times as they may apply during the
performance of the work pursuant to this Contract. Unless otherwise agreed, a waiver of subrogation in
favor of the City is required.

15. Independent Contractor. The parties agree that Contractor, its officers, employees and agents,
if any, shall be independent contractors with regard to the providing of services under this Agreement,
and that Contractor's employees or agents shall not be considered to be employees or agents of the City
for any purpose and will not be entitled to any of the benefits City provides for its employees. City shall
make no deductions for payroll taxes or Social Security from amounts due Contractor for work or services
provided under this Agreement.

16. Claims for Labor and Materials. Contractor shall promptly pay when due all amounts payable
for labor and materials furnished in the performance of this Agreement, so as to prevent any lien or other
claim under any provision of law from arising against any City property (including reports, documents,
and other tangible matter produced by the Contractor hereunder), against the Contractor's rights to
payments hereunder, or against the City, and shall pay all amounts due under the Unemployment
Insurance Act with respect to such labor.

17. Discounts. Contractor agrees to offer the City any discount terms that are offered to its best
customers for the goods and services to be provided herein, and apply such discounts to payment
made under this Agreement which meet the discount terms.
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18. Cooperation; Further Acts, The Parties shall fully cooperate with one another, and shall
take any additional acts or sign any additional documents as may be necessary, appropriate or convenient
to attain the purposes of this Agreement.

19. Dispute Resolution. If any dispute arises between the parties as to proper interpretation or
application of this Agreement, the parties shall first meet and confer in a good faith attempt to resolve
the matter between themselves. If the dispute is not resolved by meeting and conferring, the matter shall
be submitted for formal mediation to a mediator selected mutually by the parties. The expenses of such
mediation shall be shared equally between the parties. If the dispute is not or cannot be resolved by
mediation, the parties may mutually agree (but only as to those issues of the matter not resolved by
mediation) to submit their dispute to arbitration. Before commencement of the arbitration, the parties
may elect to have the arbitration proceed on an informal basis; however, if the parties are unable so to
agree, then the arbitration shall be conducted in accordance with the rules of the American Arbitration
Association. The decision of the arbitrator shall be binding, unless within thirty days after issuance of
the arbitrator’s written decision, any party files an action in court. Venue and jurisdiction for any such
action between the parties shall lie in the Superior Court for the County of Monterey.

20.  Compliance With Laws,

(a) Each party's performance hereunder shall comply with all applicable laws of the United
States of America, the State of California and the City including but not limited to laws regarding health
and safety, labor and employment, wage and hours and licensing laws which affect employees. This
Agreement shall be governed by, enforced and interpreted under the laws of the State of California.
Contractor shall comply with new, amended or revised laws, regulations or procedures that apply to the
performance of this Agreement.

(b) If the Project is a "public work," or prevailing wages are otherwise required, Contractor shall
comply with all provision of California Labor Code section 1720 et seq., as applicable, and laws dealing
with contractor registration, prevailing wages, apprentices and hours of work., etc.

(c) Contractor represents that it has obtained and presently holds all permits and licenses
necessary for performance hereunder, including a Business License required by the City's Business
License Ordinance. For the term covered by this Agreement, the Contractor shall maintain or obtain as
necessary, such permits and licenses and shall not allow them to lapse, be revoked or suspended.

21. Assignment or Transfer. This Agreement or any interest herein may not be assigned,
hypothecated or transferred, either directly or by operation of law, without the prior written consent of
the City. Any attempt to do so shall be null and void, and any assignees, hypothecates or transferees
shall acquire no right or interest by reason of such attempted assignment, hypothecation or transfer.

22. Notices, All notices required or permitted to be given under this Agreement shall be in writing
and shall be personally delivered, sent by facsimile ("fax™) or certified mail, postage prepaid with return
receipt requested, addressed as follows:

To City: City Manager

9



City of Marina City Hall
211 Hillcrest Avenue
Marina, California 93933
Fax: (831) 384-9148

To Contractor: The Wallace Group, a California Corporation, Inc.
Attn:
612 Clarion Court
San Luis Obispo, California 9340
Fax: (805)

Notice shall be deemed effective on the date personally delivered or transmitted by facsimile or, if
mailed, three days after deposit in the custody of the U.S. Postal Service. A copy of any notice sent as
provided herein shall also be delivered to the Project Administrator and Project Manager.

23. Amendmen han r_Modifications.  This Agreement is not subject to amendment,
change or modification except by a writing signed by the authorized representatives of City and
Contractor.

24. Force Majeure, Notwithstanding any other provisions hereof, neither Contractor nor City
shall be held responsible or liable for failure to meet their respective obligations under this Agreement
if such failure shall be due to causes beyond Contractor's or the City's control. It is understood and
agreed to by the Contractor and the City that they cannot, and will not, claim Force Majeure based on an
economic downturn of any type. Such causes include but are not limited to: strike, fire, flood, civil
disorder, act of God or of the public enemy, act of the federal government, or any unit of state of local
government in either sovereign or contractual capacity, epidemic, quarantine restriction, or delay in
transportation to the extent that they are not caused by the party's willful or negligent acts or omissions,
and to the extent that they are beyond the party's reasonable control.

25. Attorney's Fees. In the event of any controversy, claim or dispute relating to this Agreement,
or the breach thereof, the prevailing party shall be entitled to recover from the losing party reasonable
expenses, attorney's fees and costs.

26. Successors and Assians. All of the terms, conditions and provisions of this Agreement shall
apply to and bind the respective heirs, executors, administrators, successors, and assigns of the parties.
Nothing in this paragraph is intended to affect the limitation on assignment.

217. Authority to Enter Agreement. Contractor has all requisite power and authority to conduct
its business and to execute, deliver and perform the Agreement. Each party warrants that the individuals
who have signed this Agreement have the legal power, right and authority to make this Agreement and
bind each respective party.

28. Waiver. A waiver of a default of any term of this Agreement shall not be construed as a waiver

of any succeeding default or as a waiver of the provision itself. A party's performance after the other

party's default shall not be construed as a waiver of that default.

29. Severabijlity, Should any portion of this Agreement be determined to be void or

unenforceable, such shall be severed from the whole and the Agreement will continue as modified.
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30. Construction, References, Captions. Since the parties or their agents have participated fully

in the preparation of this Agreement, the language of this Agreement shall be construed simply,
according to its fair meaning, and not strictly for or against any party. Any term referencing time, days
or period for performance shall be deemed calendar days and not workdays. The captions of the
various sections are for convenience and ease of reference only, and do not define, limit, augment or
describe the scope, content or intent of this Agreement.

31. Advice of Counsel. The parties agree that they are aware that they have the right to be advised
by counsel with respect to the negotiations, terms and conditions of this Agreement, and that the decision
of whether or not to seek the advice of counsel with respect to this Agreement is a decision which is the
sole responsibility of each of the parties hereto. This Agreement shall not be construed in favor or against
either party by reason of the extent to which each party participated in the drafting of this Agreement.

32. Counterparts. This Agreement may be signed in counterparts, each of which shall constitute
an original.

33. Time. Time is of the essence in this contract.

34. Entire Agreement. This Agreement contains the entire agreement of the parties with respect
to the matters as set forth in this Agreement, and no other agreement, statement or promise made
by or to any party or by or to any employee, officer or agent of any party, which is not contained in this
Agreement shall be binding or valid.

IN WITNESS WHEREOF, Contractor and the City by their duly authorized representatives,
have executed this Agreement, on the date first set forth above, at Marina, California.

CITY OF MARINA CONTRACTOR
The Wallace Group, A California Corporation
By: By:
Name: Layne P. Long Name:
Its: City Manager Its:
Date: Date:
Attest: By:
Per Resolution 2020 - Name:
Its:
By: Date:
Anita Shepherd-Sharp
Deputy City Clerk

Approved as to form:

By:

City Attorney
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EXHIBIT A
SCOPE OF WORK FOR PROJECT MANAGEMENT
(Section 1.(a))
Include list of subcontractors to be utilized in Section 2 of Exhibit A.

- To be provided -
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EXHIBIT B

HOURLY RATES and REIMBURSABLES SCHEDLE

(Section 3.(a.)

-To be provided-
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EXHIBIT C — Insurance
(Section 14.(a)

Contractor agrees to provide insurance in accordance with the requirements set forth herein. 1f Contractor
uses existing coverage to comply with these requirements and that coverage does not meet the
requirements set forth herein, Contractor agrees to amend, supplement or endorse the existing coverage
to do so. Contractor shall furnish the City with original certificates of insurance, manually autographed
in ink by a person authorized by that insurer to bind coverage on its behalf. All certificates and
endorsements must be received and approved by the City before any work commences. The City reserves
its right to require complete, certified copies of all required insurance policies at any time. The following
coverage will be provided by Contractor and maintained on behalf of the City and in accordance with the
requirements set forth herein.

Commercial General Liability (primary). Commercial general liability insurance covering Contractor's
operations (and products where applicable) is required whenever the City is at risk of third party claims
which may arise out of Contractor's work or presence on City premises. Contractual liability coverage is
a required inclusion in this insurance.

Primary insurance shall be provided on ISO-CGL form No. CG 00 01 11 85 or 88 or on an ISO or ACORD
form providing coverage at least as broad as 1SO form CG 00 01 10 01 and approved in advance by the
City Attorney and Risk Manager. Total limits shall be no less than one million dollars ($1,000,000)
combined single limit per occurrence for all coverages. If commercial general liability insurance or other
form with a general aggregate limit is used, either the general aggregate limit shall apply separately to
this Project or the general aggregate limit shall be two million dollars ($2,000,000). Contractor must give
written notice to the City of any pending claim, action or lawsuit which has or may diminish the aggregate.
If any such claim or lawsuit exists, Contractor shall be required, prior to commencing work under this
Agreement, to restore the impaired aggregate or prove it has replacement insurance protection to the
satisfaction of the City Attorney and Risk Manager.

City, its Council, boards and commissions, officers, employees, agents and volunteers shall be added as
additional insureds using I1SO additional insured endorsement form CG 20 10 11 85 or forms CG 20 10
10 01 and CG 20 37 10 01. Coverage shall apply on a primary, non-contributing basis in relation to any
other insurance or self-insurance, primary or excess, available to the City or any agent of City. Coverage
is not expected to respond to the claims which may arise from the acts or omissions of the City. Coverage
shall not be limited to the vicarious liability or supervisory role of any additional insured. Coverage shall
contain no contractors' limitation endorsement. There shall be no endorsement or modification limiting
the scope of coverage for liability arising from pollution, explosion, collapse, underground property
damage or employment-related practices.

Umbrella Liability Insurance. Umbrella liability insurance (over primary) shall apply to bodily
injury/property damage, personal injury/advertising injury, contractual liability and completed operations
at a minimum, and shall be in an amount of not less than two mission dollars ($2,000,000), and include a
“drop down” provision providing primary coverage above a maximum $25,000.00 self-insured retention
for liability not covered by primary policies but covered by the umbrella policy. Coverage shall be

14



following form to any underlying coverage.

Coverage shall be provided on a “pay on behalf” basis, with defense costs payable in addition to policy
limits. There shall be no cross liability exclusion and no contractor's limitation endorsement. Policies
limits shall be not less than one million dollars ($1,000,000) per occurrence and in the aggregate, above
any limits required in the underlying policies shall have starting and ending dates concurrent with the
underlying coverage.

Business Auto. Automobile liability insurance is required where vehicles are used in performing the
work under this Agreement or where vehicles are driven off-road on City premises, it is not required for
simple commuting unless City is paying mileage. However, compliance with California law requiring
auto liability insurance is a contractual requirement.

If automobile insurance is required for work under this Agreement, primary coverage shall be written on
ISO Business Auto Coverage form CA 00 01 06 92 including symbol 1 (Any Auto) or on an ISO or
ACORD form providing coverage at least as broad as CA 00 01 10 01 approved by the City Attorney and
Risk Manager. Coverage shall be endorsed to stated that the City, its Council, boards and commissions,
officers, employees, agents and volunteers shall be added as additional insureds with respect to the
ownership, operation, maintenance, use, loading or unloading of any auto owned, leased, hired or
borrowed by the Contractor or for which the Contractor is responsible. Limits shall be no less than one
million dollars ($1,000,000) combined single limit per accident for bodily injury and property damage.
Starting and ending dates shall be concurrent. If Contractor owns no autos, a non-owned auto
endorsement to the commercial general liability policy described above is acceptable.

Workers’ Compensation/Employers’ Liability. Workers' Compensation and Employer's Liability
insurance are not required for single-person contractors. However, under California law these coverages
(or a copy of the State's Consent to Self-Insure) must be provided if Contractor has any employees at any
time during the period of this Agreement. Policy(s) shall be written on a policy form providing workers’
compensation statutory benefits as required by law. Employers’ liability limits shall be no less than one
million dollars ($1,000,000) per accident or disease and shall be scheduled under any umbrella policy
described above. Unless otherwise agreed, policy(s) shall be endorsed to waive any right of subrogation
as respects the City, its Council, boards and commissions, officers, employees, agents and volunteers.

Property Insurance. Property insurance, in a form and amount approved by the City Attorney and Risk
Manager, is required for Contractors having exclusive use of premises or equipment owned or controlled
by the City. City is to be named a Loss Payee As Its Interest May Appear in property insurance in which
the City has an interest, e.g., as a lien holder. Fire damage legal liability is required for persons occupying
a portion of City premises.

Errors and Omissions/Professional Liability. Errors and Omissions or professional liability coverage
appropriate to Contractor's profession is required, in a form and amount approved by the City Attorney
and Risk Manager. Such insurance shall be in an amount of not less than one million dollars ($1,000,000)
per claim and in annual aggregate. Contractor shall maintain such insurance in place for a period of five
years following completion of work or services provided under this Agreement. Such continuation
coverage may be provided by one of the following: (1) renewal of the existing policy; (2) an extended
reporting period endorsement; or (3) replacement insurance with a retroactive date no later than
commencement of the work or services under this Agreement.
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Contractor and City further agree as follows:

a) This Exhibit supersedes all other sections and provisions of this Agreement to the extent that
any other section or provision conflicts with or impairs the provisions of this Exhibit.

b) Nothing contained in this Exhibit is to be construed as affecting or altering the legal status of
the parties to this Agreement. The insurance requirements set forth in this Exhibit are intended to be
separate and distinct from any other provision in this Agreement and shall be interpreted as such.

c) All insurance coverage and limits provided pursuant to this Agreement shall apply to the full
extent of the policies involved, available or applicable. Nothing contained in this Agreement or any other
agreement relating to the City or its operations limits the application of such insurance coverage.

d) Requirements of specific coverage features or limits contained in this Exhibit are not intended
as a limitation on coverage, limits or other requirements, or a waiver of any coverage normally provided
by any insurance. Specific reference to a given coverage feature is for purposes of clarification only and
is not intended by any party to be all inclusive, or to the exclusion of other coverage, or a waiver of any

type.

e) For purposes of insurance coverage only, this Agreement will be deemed to have been executed
immediately upon any party hereto taking any steps that can be deemed to be in furtherance of or toward
performance of this Agreement.

f) All general or auto liability insurance coverage provided pursuant to this Agreement, or any
other agreements pertaining to the performance of this Agreement, shall not prohibit Contractor,
Contractor’s employees, or agents from waiving the right of subrogation prior to a loss. Contractor hereby
waives all rights of subrogation against the City.

g) Unless otherwise approved by City, Contractor’s insurance shall be written by insurers
authorized and admitted to do business in the State of California with a minimum “Best’s” Insurance
Guide Rating of “A:VIL” Self-insurance will not be considered to comply with these insurance
specifications.

h) In the event any policy of insurance required under this Agreement does not comply with these
requirements or is canceled and not replaced, City has the right but not the duty to obtain the insurance it
deems necessary and any premium paid by City will be promptly reimbursed by Contractor.

i) Contractor agrees to provide evidence of the insurance required herein, satisfactory to City
Attorney and Risk Manager, consisting of certificate(s) of insurance evidencing all of the coverages
required and an additional endorsement to Contractor’s general liability and umbrella liability policies
using 1SO form CG 20 10 11 85. Certificate(s) are to reflect that the insurer will provide at least thirty
days written notice of cancellation, material reduction in coverage or reduction in limits and ten days
written notice for non-payment of premium. Contractor agrees to require its insurer to modify such
certificates to delete any exculpatory wording stating that failure of the insurer to mail written notice of
cancellation imposes no obligation, and to delete the word “endeavor” with regard to any notice
provisions. Contractor agrees to provide complete copies of policies to City within ten days of City's
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request for said copies.

J) Contractor shall provide proof that policies of insurance required herein expiring during the term
of this Agreement have been renewed or replaced with other policies providing at least the same coverage.
Such proof will be furnished at least two weeks prior to the expiration of the coverages.

k) Any actual or alleged failure on the part of the City or any other additional insured under these
requirements to obtain proof of insurance required under this Agreement in no way waives any right or
remedy of City or any additional insured, in this or any other regard.

I) Contractor agrees to require all subcontractors or other parties hired for this Project to provide
workers' compensation insurance as required herein and general liability insurance naming as additional
insureds all parties to this Agreement. Contractor agrees to obtain certificates evidencing such coverage
and make reasonable efforts to ensure that such coverage is provided as required here. Contractor agrees
to require that no contract used by any subcontractor, or contracts Contractor enters into on behalf of
City, will reserve the right to charge back to City the cost of insurance required by this Agreement.
Contractor agrees that upon request, all agreements with subcontractors or others with whom Contractor
contracts with on behalf of City, will be submitted to City for review. Contractor acknowledges that such
contracts or agreements may require modification if the insurance requirements do not reflect the
requirements herein. Failure of City to request copies of such agreements will not impose any liability on
City, its Council, boards and commissions, officers, employees, agents and volunteers.

m) If Contractor is a Limited Liability Company, general liability coverage must be amended so
that the Limited Liability Company and its Managers, Affiliates, employees, agents and other persons
necessary or incidental to its operation are insureds.

n) Contractor agrees to provide immediate notice to City of any claim or loss against Contractor
that includes City as a defendant. City assumes no obligation or liability by such notice, but has the right
(but not the duty) to monitor the handling of any such claim or claims if they are likely to involve the
City.

0) Coverage will not be limited to the specific location or individual entity designated as the
address of the Project. Contractor agrees to have its coverage endorsed so that all coverage limits required
pursuant to this requirement are available separately for each and every location at which Contractor
conducts operations of any type on behalf of City. Contractor warrants that these limits will not be
reduced or exhausted except for losses attributable to those specific locations and not by losses
attributable to any other operations of Contractor.

p) Contractor agrees not to attempt to avoid its defense and indemnity obligations to City, its
Council, boards and commissions, officers, employees, agents and volunteers by using as a defense
Contractor's statutory immunity under workers' compensation or similar statutes.

r) Contractor agrees to ensure that coverage provided to meet these requirements is applicable separately
to each insured and that there will be no cross liability exclusions that preclude coverage for suits between
Contractor and City or between City and any other insured or Named Insured under the policy, or between
City and any party associated with City or its employees.
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s) Contractor shall maintain commercial general liability, and if necessary, commercial umbrella liability
insurance, with a limit of not less than two million dollars ($2,000,000) each occurrence for at least three
years following substantial completion of the work.

u) City reserves the right to modify the insurance requirements set forth herein in accordance with
the terms of any specific Service Order issued as provided by the Agreement.
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EXHIBIT D

CITY OF MARINA
AGREEMENT FOR ON-CALL CONSTRUCTION MANAGEMENT AND
INSPECTION SERVICES

THIS AGREEMENT is made and entered into on April , 2020, by and between
the City of Marina, a California charter city, hereinafter referred to as the "City," and the Wallace
Group, A California Corporation, a California corporation, hereinafter referred to as the
"Contractor.” City and Contractor are sometimes individually referred to as "party" and
collectively as "parties" in this Agreement.

Recitals

A City desires to retain Contractor for construction management and inspection
services, on an on-call basis, associated with various City projects described
generally by Exhibit “A” — Contractor shall provide services pertaining to City
projects and shall perform standby and support services for City as determined by the
City Engineer.

B. Contractor represents and warrants that it will at all times during the term of this
Agreement furnish personnel with the qualifications necessary to properly perform
the services in accordance with the terms of individual service orders as set forth
herein.

C. City desires to retain Contractor to provide such services.

Terms and Conditions

For of good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged and in consideration of the mutual promises contained herein, City and Contractor
agree to the following terms and conditions:

1. Scope of Work.

(a) Contractor is hereby hired and retained by the City to work in a cooperative manner
with the City to fully and adequately perform those services set forth in Exhibit “A” attached
hereto (“Scope of Work™) and by this reference made a part hereof. The Contractor shall be
available to perform services under this Agreement as needed during the term of the Agreement.
With prior written notice to Contractor, City may elect to delete certain tasks of the Scope of
Work at its sole discretion.

(b) All work performed under this Agreement shall be authorized in advance and in
writing by a specific Service Order prior to the commencement of services. Each Service Order
given by the City shall describe the nature of the specific task or service to be performed by the
Contractor, the time limit or estimated number of hours within which such task or service must be
completed and the compensation for such task or service. Details shall include a description of the
task or service which Contractor shall perform, the geographic limits, if any, the type and scope
of task or services to be performed, the format and schedule for deliverables, the schedule of
performance, and the schedule of compensation. Contractor shall not perform any task or service
unless authorized by a fully executed Service Order. Contractor shall advise the Project



Administrator in writing immediately of any anticipated change in any task or service, fee or time
schedule, and shall obtain the Project Administrator’s prior written consent to the change prior to
making any changes. In no event shall the Project Administrator’s consent be construed to
relieve the Contractor from its duty to render all services or perform all tasks in accordance with
applicable law and accepted industry standards.

(c) Contractor shall begin work under the Service Order only after receipt of the Service
Order bearing the approval signature of the City Engineer. Each authorized Service Order issued
under this Agreement by City shall be incorporated by reference as an integral part of Exhibit
“A” and into the terms and conditions of this Agreement.

(d) The City’s Project Administrator may, without invalidating this Agreement, order
changes in any tasks or service to be performed pursuant to a Service Order by altering, adding to
or deducting from the task or services to be performed. All such changes shall be in writing and
shall be performed in accordance with the provisions of this Agreement. If any such change
causes an increase or decrease in the Contractor’s cost of, or the time required for, the
performance of any of the tasks or services, the Contractor shall so notify the Project
Administrator. If appropriate an equitable adjustment to the Contractor’s compensation may be
made, provided that any adjustment must be pre-approved by the parties in writing; with the
City’s approval coming from the Project Administrator.

(e) Contractor shall perform all such work with skill and diligence and pursuant to
generally accepted standards of practice in effect at the time of performance. Contractor shall
provide corrective services without charge to the City for work which fails to meet these
standards and which is reported to Contractor in writing within sixty days of discovery. Should
Contractor fail or refuse to perform promptly its obligations under this Agreement, the City may
render or undertake the performance thereof and the Contractor shall be liable for any expenses
thereby incurred.

(F) If services under this Agreement are to be performed by a design professional, as that
term is defined in California Civil Code §2782.8(c)(1-4), design professional certifies that all
design professional services shall be provided by a person or persons duly licensed by the State of
California to provide the type of services described in Section 1(a). By delivery of completed
work, design professional certifies that the work conforms to the requirements of this Agreement
and all applicable federal, state and local laws, and the professional standard of care in California.

(9) Contractor is responsible for making an independent evaluation and judgment of all
relevant conditions affecting performance of the work, including without limitation site
conditions, existing facilities, seismic, geologic, soils, hydrologic, geographic, climatic
conditions, applicable federal, state and local laws and regulations and all other contingencies or
considerations.

(h) City shall cooperate with Contractor and will furnish all information data, records and
reports existing and available to City to enable Contractor to carry out work described in Exhibit
“A" and the executed Service Orders. Contractor shall be entitled to reasonably rely on
information, data, records and reports furnished by the City, however, the City makes no warranty
as to the accuracy or completeness of any such information, data, records or reports available to it
and provided to Contractor which were furnished to the City by a third party. Contractor shall
have a duty to bring to the City's attention any deficiency or error it may discover in any
information provided to the Contractor by the City or a third party.



2. Term of Agreement & Commencement of Work.

(a) Unless otherwise provided, the term of this Agreement shall begin on the date of its
full execution (“Commencement Date) and shall expire on June 30, 2022, unless extended by
amendment or terminated earlier as provided herein. The date of full execution is defined as the
date when all of the following events have occurred:

(i) This Agreement has been approved by the City's Council or by the officer or
employee authorized to give such approval; and

(ii) The office of the City Attorney has indicated in writing its approval of this
Agreement as to form; and

(iii) This Agreement has been signed on behalf of Contractor by the person or
persons authorized to bind the Contractor hereto; and

(iv) This Agreement has been signed on behalf of the City by the person
designated to so sign by the City's Council or by the officer or employee authorized to enter into
this Contract and is attested to by the Marina City Clerk.

(b) This Agreement may be extended up to one (1) year upon written agreement of both
parties.

(c) Contractor may be required to prepare a written schedule for the work to be
performed under any Service Order, which schedule shall be approved by the City’s Project
Administrator and made a part of Exhibit “A”, and to perform the work in accordance with the
approved schedule.

3. Compensation.

@) City liability for compensation to Contractor under this Agreement shall only be
to the extent of the present appropriation to fund this Agreement. For services to be provided
under this Agreement City shall compensate Contractor in accordance with the provisions of this
Section and the hourly rate(s) and reimbursable schedule(s) attached hereto as Exhibit “B” and
incorporated herein by this reference. The total annual compensation under this agreement shall
be limited to Three Hundred Thousand Dollars ($300,000) per fiscal year, which runs from July 1
to June 30, and that “not to exceed” amount will be prorated for the period from the
Commencement Date to the remainder of the first fiscal year of the Agreement.

(b) The City will pay the Contractor under Service Orders on a time and
materials/reimbursable expenses (T&M) basis. The hourly rate and reimbursable schedule in
Exhibit «“B” applies to all Service Orders.

(c) This Agreement is for Contractor to perform “on-call” services or tasks and as such it
is a standby Agreement to assign work to the Contractor from time-to-time as needed and as
appropriate. There is no minimum compensation for this engagement or for any work assigned
pursuant to this On-Call Agreement and no guarantee that any work will be assigned to
Contractor during its term.

(d) Invoice(s) in a format and on a schedule acceptable to the City shall be submitted to
and be reviewed and verified by the Project Administrator (see Section 5(a)) not more frequently
than once during every month and forwarded to the City's Finance Department for payment. City



shall notify Contractor of exceptions or disputed items and their dollar value within fifteen days
of receipt. Payment of the undisputed amount of the invoice will typically be made
approximately thirty days after the invoice is submitted to the Finance Department.

(e) Contractor will maintain clearly identifiable, complete and accurate records with
respect to all costs incurred under this Agreement on an industry recognized accounting basis.
Contractor shall make available to the representative of City all such books and records related to
this Agreement, and the right to examine, copy and audit the same during regular business hours
upon 24-hour's notice for a period of four years from the date of final payment under this
Agreement.

(F) Contractor shall not receive any compensation for Extra Work without the prior
written authorization of City. As used herein, "Extra Work™ means any work that is determined
by the City to be necessary for the proper completion of a Service Order but which is not included
within the Service Order and which the parties did not reasonably anticipate would be necessary
at the execution of the Service Order.

(g) Expenses not otherwise addressed in the Service Order or the Fee Schedule incurred
by Contractor in performing services under this Agreement shall be reviewed and approved in
advance by the Project Administrator (Section 5(a)) and reimbursed to Contractor.

4, Termination or Suspension.

(a) This Agreement may be terminated in whole or in part in writing by either party in the
event of a substantial failure by the other party to fulfill its obligations under this Agreement
through no fault of the terminating party, provided that no termination may be effected unless the
other party is given (1) not less than ten days written notice of intent to terminate, and (2)
provided an opportunity for consultation with the terminating party prior to termination.

(b) If termination for default is effected by the City, an equitable adjustment in the price
provided for in this Agreement shall be made, but (1) no amount shall be allowed for anticipated
profit on unperformed services or other work, and (2) any payment due the Contractor at the time
of termination may be adjusted to cover any additional costs to the City because of the
Contractor's default. If after the termination for failure of Contractor to fulfill its contractual
obligations, it is determined that the Contractor had not failed to fulfill contractual obligations,
the termination shall be deemed to have been for the convenience of the City.

(c) The City may terminate or suspend this Agreement at any time for its convenience
upon not less than thirty days prior written notice to Contractor. Not later than the effective date
of such termination or suspension, Contractor shall discontinue all affected work and deliver all
work product and other documents, whether completed or in progress, to the City.

(d) If termination for default is effected by the Contractor or if termination for
convenience is effected by the City, the equitable adjustment shall include a reasonable profit for
services or other work performed. The equitable adjustment for termination shall provide for
payment to the Contractor for services rendered and expenses incurred prior to the termination, in
addition to termination settlement costs reasonably incurred by Contractor relating to written
commitments that were executed prior to the termination.



5. Project Administrator, Project Manager & Key Personnel.

(a) City designates as its Project Administrator the Public Works Director/City Engineer,
Brian McMinn, who shall have the authority to act for the City under this Agreement. The
Project Administrator or his/her authorized representative shall represent the City in all matters
pertaining to the work to be performed pursuant to this Agreement.

(b) Contractor designates , as its Project Manager who shall coordinate
all phases of the Project. The Project manager shall be available to City at all reasonable times
during the Agreement term as designated in Service Orders.

(c) Contractor warrants that it will continuously furnish the necessary personnel to
complete each Service Order on a timely basis as contemplated by this Agreement. Contractor, at
the sole discretion of City, shall remove from the task or service any of its personnel assigned to
the performance of services upon written request of City. Contractor may be required to
represent to City that certain key personnel will perform and coordinate the work under a Service
Order. Should one or more of such personnel become unavailable, Contractor may substitute
other personnel of at least equal competence upon written approval of the City Administrator. In
the event that City Administrator and Project Manager cannot agree as to the substitution of key
personnel, City shall be entitled to terminate this Agreement for cause.

6. Delegation of Work.

(@) If Contractor utilizes any subcontractors, consultants, persons, employees or firms
having applicable expertise to assist Contractor in performing tasks or services under this
Agreement, Contractor shall obtain City's prior written approval to such employment.
Contractor's contract with any subcontractor shall contain a provision making the subcontract
subject to all provisions of this Agreement. Contractor will be fully responsible and liable for the
administration, completion, presentation, and quality of all work performed. City reserves its right
to employ other contractors in connection with this Project.

(b) If work hereunder is performed by a design professional, design professional shall be
directly involved with performing the work or shall work through his, her or its employees. The
design professional's responsibilities under this Agreement shall not be delegated. The design
professional shall be responsible to the City for acts, errors or omissions of his, her or its
subcontractors. Negligence of subcontractors or agents retained by the design professional is
conclusively deemed to be the negligence of the design professional if not adequately corrected
by the design professional. Use of the term subcontractor in any other provision of this
Agreement shall not be construed to imply authorization for a design professional to use
subcontractors for performance of any professional service under this Agreement.

(c) The City is an intended beneficiary of any work performed by a subcontractor for
purposes of establishing a duty of care between the subcontractor and the City.

7. Skill of Employees. Contractor shall ensure that any employees or agents providing
services under this Agreement possess the requisite skill, training and experience to properly
perform such services.

8. Confidential and Proprietary Information. In the course of performing services under
this Agreement Contractor may obtain, receive, and review confidential or proprietary
documents, information or materials that are and shall remain the exclusive property of the City.




Should Contractor undertake the work on behalf of other agencies, entities, firms or persons
relating to the matters described in any Service Order, it is expressly agreed by Contractor that
any such confidential or proprietary information or materials shall not be provided or disclosed in
any manner to any of Contractor’s other clients, or to any other third party, without the City’s
prior express written consent.

9. Ownership of Data. Unless otherwise provided for herein, all documents, material, data,
drawings, plans, specifications, computer data files, basis for design calculations, engineering
notes, and reports originated and prepared by Contractor, or any subcontractor of any tier, under
this Agreement shall be and remain the property of the City for its use in any manner it deems
appropriate. Contractor agrees that all copyrights which arise from creation of the work pursuant
to this Agreement shall be vested in the City and waives and relinquishes all claims to copyright
or intellectual property rights in favor of the City. Contractor shall provide two (2) sets of
reproducible of the above-cited items, except for the computer data files which shall consist of
one (1) set. Contractor shall use all reasonable efforts to ensure that any electronic files provided
to the City will be compatible with the City's computer hardware and software. Contractor makes
no representation as to long-term compatibility, usability or readability of the format resulting
from the use of software application packages, operating systems or computer hardware differing
from those in use by the City at the commencement of this Agreement. Contractor shall be
permitted to maintain copies of all such data for its files. City acknowledges that its use of the
work product is limited to the purposes contemplated by the Scope of Work and the applicable
Service Order, should City use these products or data in connection with additions to the work
required under this Agreement or for new work without consultation with and without additional
compensation to Contractor, Contractor makes no representation as to the suitability of the work
product for use in or application to circumstances not contemplated by the Scope of Work and the
applicable Service Order and shall have no liability or responsibility whatsoever in connection
with such use which shall be at the City's sole risk. Any and all liability arising out of changes
made by the City to Contractor's deliverables is waived against Contractor unless City has given
Contractor prior written notice of the changes and has received Contractor's written consent to
such changes.

10. Conflict of Interest.

(a) Contractor covenants that neither it, nor any officer or principal of its firm has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of the City or which would in any way hinder Contractor’s performance of services under this
Agreement. Contractor further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the City Manager. Contractor agrees to at all times avoid
conflicts of interest or the appearance of any conflicts of interest with the interests of the City in
the performance of this Agreement. Contractor shall represent the interest of the City in any
discussion or negotiation.

(b) City understands and acknowledges that Contractor may be, as of the date of
commencement of services under this Agreement, independently involved in the performance of
non-related services for other governmental agencies and private parties. Contractor is unaware
of any stated position of the City relative to such projects. Any future position of the City on
such projects may result in a conflict of interest for purposes of this section.

(c) No official or employee of the City who is authorized in such capacity on behalf of
the City to negotiate, make, accept, or approve, or take part in negotiating, making accepting or



approving this Agreement, during the term of his or her tenure or service with City and for one
year thereafter, shall have any interest, direct or indirect, in this Agreement or the proceeds
thereof or obtain any present or anticipated material benefit arising there from.

11. Disclosure. Contractor may be subject to the appropriate disclosure requirements of the
California Fair Political Practices Act, as determined by the City Manager.

12. Non-Discrimination.

(a) During the performance of this Agreement the Contractor shall comply with the
applicable nondiscrimination and affirmative action provisions of the laws of the United States of
America, the State of California and the City. In performing this Agreement, Contractor shall not
discriminate, harass, or allow harassment, against any employee or applicant for employment
because of sex, race, color, ancestry, religious creed, national origin, physical disability
(including HIV and AIDS), medical condition (including cancer), age, marital status, denial of
family and medical care leave and denial of pregnancy disability leave. Contractor shall give
written notice of its obligations under this clause to labor organizations with which it has a
collective bargaining or other agreement.

(b) Contractor shall include the nondiscrimination and compliance provisions of this
Section in all subcontracts.

13. Indemnification & Hold Harmless.

(@ Other than in the performance of design professional services by a design
professional, which shall be solely as addressed by subsection (b) below, and to the full extent
permitted by law, Contractor shall indemnify, defend (with independent counsel reasonably
acceptable to the City) and hold harmless City, its Council, boards, commissions, employees,
officials and agents (“Indemnified Parties" or in the singular "Indemnified Party") from and
against any claims, losses, damages, penalties, fines and judgments, associated investigation and
administrative expenses, and defense costs including but not limited to reasonable attorney=s
fees, court costs, expert witness fees and costs of alternate dispute resolution (collectively
"Liabilities*), where same arise out of the performance of this Agreement by Contractor, its
officers, employees, agents and sub-contractors. The Contractor’s obligation to indemnify applies
unless it is adjudicated that its liability was caused by the sole active negligence or willful
misconduct of an indemnified party. If it is finally adjudicated that liability is caused by the
comparative active negligence or willful misconduct of an indemnified party, the Contractor’s
obligation shall be reduced in proportion to the established comparative liability of the
indemnified party.

(b) To the fullest extent permitted by law (including without limitation California Civil
Code Sections 2782.8), when the services to be provided under this Agreement are design
professional services to be performed by a design professional, as that term is defined under said
section 2782.8, Contractor shall indemnify, protect, defend (with independent counsel reasonably
acceptable to the City) and hold harmless City and any Indemnified Party for all Liabilities
regardless of nature or type that arise out of, pertain to, or relate to the negligence, recklessness,
or willful misconduct of Contractor, or the acts or omissions of an officer, employee, agent or
subcontractor of the Contractor. The Contractor’s obligation to indemnify applies unless it is
adjudicated that its liability was caused by the sole active negligence or willful misconduct of an
indemnified party. If it is finally adjudicated that liability is caused by the comparative active



negligence or willful misconduct of an indemnified party, the Contractor’s obligation shall be
reduced in proportion to the established comparative liability of the indemnified party.

(c) All obligations under this section are to be paid by Contractor as incurred by
City provided, however, in no event shall the cost to defend charged to a design professional
exceed the design professional's proportionate percentage of fault.

(d) The provisions of this Section are not limited by the provisions of sections relating to
insurance including provisions of any worker's compensation act or similar act.  Contractor
expressly waives its statutory immunity under such statues or laws as to City, its employees and
officials. Contractor agrees to obtain executed indemnity agreements with provisions identical to
those set forth here in this section from each and every subcontractor, sub tier contractor or any
other person or entity involved by, for, with or on behalf of Contractor in the performance or
subject matter of this Agreement. In the event Contractor fails to obtain such indemnity
obligations from others as required here, Contractor agrees to be fully responsible according to
the terms of this section. Failure of City to monitor compliance with these requirements imposes
no additional obligations on City and will in no way act as a waiver of any rights hereunder.

(d) If any action or proceeding is brought against any Indemnified Party by reason of any
of the matters against which the Contractor has agreed to defend the Indemnified Party, as
provided above, Contractor, upon notice from the City, shall defend any Indemnified Party at
Contractor's expense by counsel reasonably acceptable to the City. An Indemnified Party need
not have first paid for any of the matters to which it is entitled to indemnification in order to be so
defended.

(e) This obligation to indemnify and defend City, as set forth herein, is binding on the
successors, assigns, or heirs of Contractor and shall survive the termination of this Agreement or
this Section.

14. Insurance.

(a) As a condition precedent to the effectiveness of this Agreement and without limiting
Contractor's indemnification of the City, Contractor agrees to obtain and maintain in full force
and effect at its own expense the insurance policies set forth in Exhibit “C” “Insurance” attached
hereto and made a part hereof and as may be required for any Service Order. Contractor shall
furnish the City with original certificates of insurance, manually autographed in ink by a person
authorized by that insurer to bind coverage on its behalf, along with copies of all required
endorsements. All certificates and endorsements must be received and approved by the City
before any work commences. All insurance policies shall be subject to approval by the City
Attorney and Risk Manager as to form and content. Specifically, such insurance shall: (1) protect
City as an additional insured for commercial general and business auto liability; (2) provide City
at least thirty days written notice of cancellation, material reduction in coverage or reduction in
limits and ten days written notice for non-payment of premium; and (3) be primary with respect
to City's insurance program. Contractor's insurance is not expected to respond to claims that may
arise from the acts or omissions of the City.

(b) City reserves the right at any time during the term of this Agreement to change the
amounts and types of insurance required for any Service Order issued as provided herein by
giving Contractor ten days advance written notice of such change.



(c) All required insurance must be submitted and approved the City Attorney and Risk
Manager prior to the inception of any operations by Contractor.

(d) The required coverage and limits are subject to availability on the open market at
reasonable cost as determined by the City. Non-availability or non-affordability must be
documented by a letter from Contractor's insurance broker or agency indicating a good faith
effort to place the required insurance and showing as a minimum the names of the insurance
carriers and the declinations or quotations received from each. Within the foregoing constraints,
Contractor's failure to procure or maintain required insurance during the entire term of this
Agreement shall constitute a material breach of this Agreement under which City may
immediately suspend or terminate this Agreement or, at its discretion, procure or renew such
insurance to protect City's interests and pay any and all premium in connection therewith and
recover all monies so paid from Contractor.

(e) By signing this Agreement, Contractor hereby certifies that it is aware of the
provisions of Section 3700 et seq., of the Labor Code which require every employer to be insured
against liability for Workers' Compensation or to undertake self-insurance in accordance with the
provision of that Code, and that it will comply with such provisions at all such times as they may
apply during the performance of the work pursuant to this Contract. Unless otherwise agreed, a
waiver of subrogation in favor of the City is required.

15. Independent Contractor. The parties agree that Contractor, its officers, employees and
agents, if any, shall be independent contractors with regard to the providing of services under this
Agreement, and that Contractor's employees or agents shall not be considered to be employees or
agents of the City for any purpose and will not be entitled to any of the benefits City provides for
its employees. City shall make no deductions for payroll taxes or Social Security from amounts
due Contractor for work or services provided under this Agreement.

16. Claims for Labor and Materials. Contractor shall promptly pay when due all amounts
payable for labor and materials furnished in the performance of this Agreement, so as to prevent
any lien or other claim under any provision of law from arising against any City property
(including reports, documents, and other tangible matter produced by the Contractor hereunder),
against the Contractor's rights to payments hereunder, or against the City, and shall pay all
amounts due under the Unemployment Insurance Act with respect to such labor.

17. Discounts. Contractor agrees to offer the City any discount terms that are offered to its
best customers for the goods and services to be provided herein, and apply such discounts to
payment made under this Agreement which meet the discount terms.

18. Cooperation; Further Acts. The Parties shall fully cooperate with one another, and
shall take any additional acts or sign any additional documents as may be necessary, appropriate
or convenient to attain the purposes of this Agreement.

19. Dispute Resolution. If any dispute arises between the parties as to proper interpretation
or application of this Agreement, the parties shall first meet and confer in a good faith attempt to
resolve the matter between themselves. If the dispute is not resolved by meeting and conferring,
the matter shall be submitted for formal mediation to a mediator selected mutually by the parties.
The expenses of such mediation shall be shared equally between the parties. If the dispute is not
or cannot be resolved by mediation, the parties may mutually agree (but only as to those issues of
the matter not resolved by mediation) to submit their dispute to arbitration. Before
commencement of the arbitration, the parties may elect to have the arbitration proceed on an




informal basis; however, if the parties are unable so to agree, then the arbitration shall be
conducted in accordance with the rules of the American Arbitration Association. The decision of
the arbitrator shall be binding, unless within thirty days after issuance of the arbitrator’s written
decision, any party files an action in court. Venue and jurisdiction for any such action between
the parties shall lie in the Superior Court for the County of Monterey.

20. Compliance with Laws.

(a) Each party's performance hereunder shall comply with all applicable laws of
the United States of America, the State of California and the City including but not
limited to laws regarding health and safety, labor and employment, wage and hours
and licensing laws which affect employees. This Agreement shall be governed by,
enforced and interpreted under the laws of the State of California. Contractor shall
comply with new, amended or revised laws, regulations or procedures that apply to the
performance of this Agreement.

(b) If the Project is a "public work," or prevailing wages are otherwise required,
Contractor shall comply with all provision of California Labor Code section 1720 et
seq., as applicable, and laws dealing with prevailing wages, apprentices and hours of
work., etc.

(c) Contractor represents that it has obtained and presently holds all permits and
licenses necessary for performance hereunder, including a Business License
required by the City's Business License Ordinance. For the term covered by this
Agreement, the Contractor shall maintain or obtain as necessary, such permits and
licenses and shall not allow them to lapse, be revoked or suspended.

21. Assignment or Transfer. This Agreement or any interest herein may not be assigned,
hypothecated or transferred, either directly or by operation of law, without the prior written
consent of the City. Any attempt to do so shall be null and void, and any assignees, hypothecates
or transferees shall acquire no right or interest by reason of such attempted assignment,
hypothecation or transfer.

22. Notices. All notices required or permitted to be given under this Agreement shall be in
writing and shall be personally delivered, sent by facsimile (“fax™) or certified mail, postage
prepaid with return receipt requested, addressed as follows:

To City: City Manager
City of Marina City Hall
211 Hillcrest Avenue
Marina, California 93933
Fax: (831) 384-9148

To Contractor: The Wallace Group, a California Corporation, Inc.
612 Clarion Court
San Luis Obispo, California 9340
Fax: (805)
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Notice shall be deemed effective on the date personally delivered or transmitted by facsimile or,
if mailed, three days after deposit in the custody of the U.S. Postal Service. A copy of any notice
sent as provided herein shall also be delivered to the Project Administrator and Project Manager.

23. Amendments, Changes or Modifications. This Agreement and any Service Order are
not subject to amendment, change or modification except by a writing signed by the authorized
representatives of City and Contractor.

24. Force Majeure. Notwithstanding any other provisions hereof, neither Contractor nor
City shall be held responsible or liable for failure to meet their respective obligations under this
Agreement and any Service Order if such failure shall be due to causes beyond Contractor's or the
City's control. Such causes include but are not limited to: strike, fire, flood, civil disorder, act of
God or of the public enemy, act of the federal government, or any unit of state of local
government in either sovereign or contractual capacity, epidemic, quarantine restriction, or delay
in transportation to the extent that they are not caused by the party's willful or negligent acts or
omissions, and to the extent that they are beyond the party's reasonable control.

25. Attorney's Fees. In the event of any controversy, claim or dispute relating to this
Agreement, any Service Order, or the breach thereof, the prevailing party shall be entitled to
recover from the losing party reasonable expenses, attorney's fees and costs.

26. Successors and Assigns. All of the terms, conditions and provisions of this Agreement
shall apply to and bind the respective heirs, executors, administrators, successors, and assigns of
the parties. Nothing in this paragraph is intended to affect the limitation on assignment.

217. Authority to Enter Agreement. Contractor has all requisite power and authority to
conduct its business and to execute, deliver and perform the Agreement and any Service Order.
Each party warrants that the individuals who have signed this Agreement and shall sign Service
Orders have the legal power, right and authority to make this Agreement and bind each respective

party.

28. Waiver. A waiver of a default of any term of this Agreement or the terms and conditions
of any Service Order shall not be construed as a waiver of any succeeding default or as a waiver
of the provision itself. A party's performance after the other party's default shall not be construed
as a waiver of that default.

29. Severability. Should any portion of this Agreement or any Service Order be determined
to be void or unenforceable, such shall be severed from the whole and the Agreement will
continue as modified.

30. Construction, References, Captions. Since the parties or their agents have participated
fully in the preparation of this Agreement, the language of this Agreement shall be construed
simply, according to its fair meaning, and not strictly for or against any party. Any term
referencing time, days or period for performance shall be deemed calendar days and not
workdays. The captions of the various sections are for convenience and ease of reference only,
and do not define, limit, augment or describe the scope, content or intent of this Agreement.
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31. Advice of Counsel. The parties agree that they are aware that they have the right to be
advised by counsel with respect to the negotiations, terms and conditions of this Agreement, and
that the decision of whether or not to seek the advice of counsel with respect to this Agreement is
a decision which is the sole responsibility of each of the parties hereto. This Agreement shall not
be construed in favor or against either party by reason of the extent to which each party
participated in the drafting of this Agreement.

32. Counterparts. This Agreement and any Service Order may be signed in counterparts,
each of which shall constitute an original.

33. Time. Time is of the essence in this contract.

34. Entire Agreement. This Agreement together with the Service Orders to be issued
hereunder contains the entire agreement of the parties with respect to the matters as set forth in
this Agreement, and no other agreement, statement or promise made by or to any party or by or to
any employee, officer or agent of any party, which is not contained in this Agreement shall be
binding or valid. The exhibits attached hereto and the Service Orders to be attached as part of
Exhibit “A” are incorporated into this Agreement. In the event of a conflict between the terms of
this Agreement and any exhibit of Service Order, the terms of this Agreement shall control.

IN WITNESS WHEREOF, Contractor and the City by their duly authorized
representatives, have executed this Agreement, on the date first set forth above, at Marina,
California.

CITY OF MARINA CONTRACTOR
The Wallace Group, A California Corporation
By: By:
Name: Layne P. Long Name:
Its: City Manager Its:
Date: Date:
Attest: By:
Per Resolution 2020 - Name:
Its:
Date:
By:

Anita Shepherd-Sharp
Deputy City Clerk

Approved as to form:

By:

City Attorney
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EXHIBIT A

GENERAL DESCRIPTION OF SERVICES

[Individual Service Orders to be attached as executed and are incorporated herein
and made a part of this Agreement.]

—  Pre-Construction:

©)
@)

©)
©)
@)

Performing a constructability review
Bid management

= Reviewing proposals
Developing a public information plan
Conducting the pre-construction conference
Coordinating with utility companies

— Construction:

o

Monitoring contractor's performance and enforce all
requirements of applicable codes, specifications and contract
drawings.

Performing field inspection and other quality control activities
including necessary materials testing.

Monitoring construction schedules throughout the course of
construction

Reviewing working days, contract time and documenting time
extensions. Documentation similar to the Caltrans Local
Assistance Procedures Manual (LAPM) Exhibit 16-A, “Weekly
Statement of Working Days” will be required in the project file.
Maintaining a daily inspector’s report system that records the
hours worked by men and equipment. Detail must be sufficient to
permit the review of the contractor’s costs of the work in a
manner similar to force account. Equipment must be identified
sufficiently to enable determination of the applicable rental rates
and operator’s minimum wage. The narrative portion of the
report shall include a description of the contractor’s operation
and location of work and any other pertinent information. An
example of the daily report forms can be found in the Caltrans
Construction Manual.

Tracking subcontractor’s work. Ensuring contractor submits
written request prior to substituting a contractor.

Maintaining well-organized photographic/video records.
Ensuring contractor properly provides for the safety of the
workers.

Managing change orders and obtaining required local agency
approval. This includes keeping track of contingency money and
notifying local agency when 80% of contingency money has been
used. This must be done prior to the approval of change order.



Managing submittals and monitor designer’s review activities.

Managing claims.

Managing contractor’s Request for Information (RFI).

Reviewing and recommending progress payments.

Determining materials sampling, testing requirements and

coordinate acceptance testing services (to be provided by others)

in compliance with local agency’s Quality Assurance Program.

o Enforcing Labor Compliance by preparing daily reports with
required information, monitoring Certified Payrolls and doing
spot check labor surveys and interviews.

o Supervising contractor’s detours, lane closures, and staging plans.

o Providing final inspection and coordinate road openings for each
stage.

o Establishing a punch list system.

o Establishing a record file which supports: 1) adequacy of field

control, 2) conformance to contract specifications, 3) payments to

contractor. The file must be complete, organized and maintained
in a manner that permits inspection by the City or outside
auditors. Example of project filing system can be found in the

LAPM, Chapter 16.

O O O O O

— Post Construction:

o Completing all project documentation including, but not limited
to, change order summary, final detail estimate, project
acceptance documentation, and claims management/resolution.

o Preparing a final construction project report per Chapter 17 of
the LAPM.



EXHIBIT B
HOURLY RATE AND REIMBURSABLE SCHEDULE



Exhibit C - Insurance

Contractor agrees to provide insurance in accordance with the requirements set forth herein. If
Contractor uses existing coverage to comply with these requirements and that coverage does not
meet the requirements set forth herein, Contractor agrees to amend, supplement or endorse the
existing coverage to do so. Contractor shall furnish the City with original certificates of
insurance, manually autographed in ink by a person authorized by that insurer to bind coverage
on its behalf. All certificates and endorsements must be received and approved by the City before
any work commences. The City reserves its right to require complete, certified copies of all
required insurance policies at any time. The following coverage will be provided by Contractor
and maintained on behalf of the City and in accordance with the requirements set forth herein.

Commercial General Liability (primary). Commercial general liability insurance covering
Contractor's operations (and products where applicable) is required whenever the City is at risk of
third party claims which may arise out of Contractor's work or presence on City premises.
Contractual liability coverage is a required inclusion in this insurance.

Primary insurance shall be provided on ISO-CGL form No. CG 00 01 11 85 or 88 or on an ISO or
ACORD form providing coverage at least as broad as 1SO form CG 00 01 10 01 and approved in
advance by the City Attorney and Risk Manager. Total limits shall be no less than one million
dollars ($1,000,000) combined single limit per occurrence for all coverages. If commercial
general liability insurance or other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to this Project or the general aggregate limit shall be two
million dollars ($2,000,000). Contractor must give written notice to the City of any pending
claim, action or lawsuit which has or may diminish the aggregate. If any such claim or lawsuit
exists, Contractor shall be required, prior to commencing work under this Agreement, to restore
the impaired aggregate or prove it has replacement insurance protection to the satisfaction of the
City Attorney and Risk Manager.

City, its Council, boards and commissions, officers, employees, agents and volunteers shall be
added as additional insureds using ISO additional insured endorsement form CG 20 10 11 85 or
forms CG 20 10 10 01 and CG 20 37 10 01. Coverage shall apply on a primary, non-contributing
basis in relation to any other insurance or self-insurance, primary or excess, available to the City
or any agent of City. Coverage is not expected to respond to the claims which may arise from the
acts or omissions of the City. Coverage shall not be limited to the vicarious liability or
supervisory role of any additional insured. Coverage shall contain no contractors' limitation
endorsement. There shall be no endorsement or modification limiting the scope of coverage for
liability arising from pollution, explosion, collapse, underground property damage or
employment-related practices.

Umbrella Liability Insurance. Umbrella liability insurance (over primary) shall apply to bodily
injury/property damage, personal injury/advertising injury, contractual liability and completed
operations at a minimum, and shall be in an amount of not less than two mission dollars
($2,000,000), and include a “drop down” provision providing primary coverage above a
maximum $25,000.00 self-insured retention for liability not covered by primary policies but
covered by the umbrella policy. Coverage shall be following form to any underlying coverage.



Coverage shall be provided on a “pay on behalf” basis, with defense costs payable in addition to
policy limits. There shall be no cross liability exclusion and no contractor's limitation
endorsement.  Policies limits shall be not less than one million dollars ($1,000,000) per
occurrence and in the aggregate, above any limits required in the underlying policies shall have
starting and ending dates concurrent with the underlying coverage.

Business Auto. Automobile liability insurance is required where vehicles are used in performing
the work under this Agreement or where vehicles are driven off-road on City premises, it is not
required for simple commuting unless City is paying mileage. However, compliance with
California law requiring auto liability insurance is a contractual requirement.

If automobile insurance is required for work under this Agreement, primary coverage shall be
written on 1SO Business Auto Coverage form CA 00 01 06 92 including symbol 1 (Any Auto) or
on an ISO or ACORD form providing coverage at least as broad as CA 00 01 10 01 approved by
the City Attorney and Risk Manager. Coverage shall be endorsed to stated that the City, its
Council, boards and commissions, officers, employees, agents and volunteers shall be added as
additional insureds with respect to the ownership, operation, maintenance, use, loading or
unloading of any auto owned, leased, hired or borrowed by the Contractor or for which the
Contractor is responsible. Limits shall be no less than one million dollars ($1,000,000) combined
single limit per accident for bodily injury and property damage. Starting and ending dates shall
be concurrent. If Contractor owns no autos, a hon-owned auto endorsement to the commercial
general liability policy described above is acceptable.

Workers’ Compensation/Employers’ Liability. Workers' Compensation and Employer's
Liability insurance are not required for single-person contractors. However, under California law
these coverages (or a copy of the State's Consent to Self-Insure) must be provided if Contractor
has any employees at any time during the period of this Agreement. Policy(s) shall be written on
a policy form providing workers’ compensation statutory benefits as required by law.
Employers’ liability limits shall be no less than one million dollars ($1,000,000) per accident or
disease and shall be scheduled under any umbrella policy described above. Unless otherwise
agreed, policy(s) shall be endorsed to waive any right of subrogation as respects the City, its
Council, boards and commissions, officers, employees, agents and volunteers.

Property Insurance. Property insurance, in a form and amount approved by the City Attorney
and Risk Manager, is required for Contractors having exclusive use of premises or equipment
owned or controlled by the City. City is to be named a Loss Payee As Its Interest May Appear in
property insurance in which the City has an interest, e.g., as a lien holder. Fire damage legal
liability is required for persons occupying a portion of City premises.

Errors and Omissions/Professional Liability. Errors and Omissions or professional liability
coverage appropriate to Contractor's profession is required, in a form and amount approved by the
City Attorney and Risk Manager. Such insurance shall be in an amount of not less than one
million dollars ($1,000,000) per claim and in annual aggregate. Contractor shall maintain such
insurance in place for a period of five years following completion of work or services provided
under this Agreement. Such continuation coverage may be provided by one of the following: (1)
renewal of the existing policy; (2) an extended reporting period endorsement; or (3) replacement
insurance with a retroactive date no later than commencement of the work or services under this
Agreement.



Contractor and City further agree as follows:

a) This Exhibit supersedes all other sections and provisions of this Agreement to the
extent that any other section or provision conflicts with or impairs the provisions of this Exhibit.

b) Nothing contained in this Exhibit is to be construed as affecting or altering the legal
status of the parties to this Agreement. The insurance requirements set forth in this Exhibit are
intended to be separate and distinct from any other provision in this Agreement and shall be
interpreted as such.

c) All insurance coverage and limits provided pursuant to this Agreement shall apply to
the full extent of the policies involved, available or applicable. Nothing contained in this
Agreement or any other agreement relating to the City or its operations limits the application of
such insurance coverage.

d) Requirements of specific coverage features or limits contained in this Exhibit are not
intended as a limitation on coverage, limits or other requirements, or a waiver of any coverage
normally provided by any insurance. Specific reference to a given coverage feature is for
purposes of clarification only and is not intended by any party to be all inclusive, or to the
exclusion of other coverage, or a waiver of any type.

e) For purposes of insurance coverage only, this Agreement will be deemed to have been
executed immediately upon any party hereto taking any steps that can be deemed to be in
furtherance of or toward performance of this Agreement.

) All general or auto liability insurance coverage provided pursuant to this Agreement, or
any other agreements pertaining to the performance of this Agreement, shall not prohibit
Contractor, Contractor’s employees, or agents from waiving the right of subrogation prior to a
loss. Contractor hereby waives all rights of subrogation against the City.

g) Unless otherwise approved by City, Contractor’s insurance shall be written by insurers
authorized and admitted to do business in the State of California with a minimum ‘“Best’s”
Insurance Guide Rating of “A:VIL.” Self-insurance will not be considered to comply with these
insurance specifications.

h) In the event any policy of insurance required under this Agreement does not comply
with these requirements or is canceled and not replaced, City has the right but not the duty to
obtain the insurance it deems necessary and any premium paid by City will be promptly
reimbursed by Contractor.

i) Contractor agrees to provide evidence of the insurance required herein, satisfactory to
City Attorney and Risk Manager, consisting of certificate(s) of insurance evidencing all of the
coverages required and an additional endorsement to Contractor’s general liability and umbrella
liability policies using ISO form CG 20 10 11 85. Certificate(s) are to reflect that the insurer will
provide at least thirty days written notice of cancellation, material reduction in coverage or
reduction in limits and ten days written notice for non-payment of premium. Contractor agrees to
require its insurer to modify such certificates to delete any exculpatory wording stating that
failure of the insurer to mail written notice of cancellation imposes no obligation, and to delete
the word “endeavor” with regard to any notice provisions. Contractor agrees to provide complete
copies of policies to City within ten days of City's request for said copies.
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j) Contractor shall provide proof that policies of insurance required herein expiring
during the term of this Agreement have been renewed or replaced with other policies providing at
least the same coverage. Such proof will be furnished at least two weeks prior to the expiration
of the coverages.

k) Any actual or alleged failure on the part of the City or any other additional insured
under these requirements to obtain proof of insurance required under this Agreement in no way
waives any right or remedy of City or any additional insured, in this or any other regard.

I) Contractor agrees to require all subcontractors or other parties hired for this Project to
provide workers' compensation insurance as required herein and general liability insurance
naming as additional insureds all parties to this Agreement. Contractor agrees to obtain
certificates evidencing such coverage and make reasonable efforts to ensure that such coverage is
provided as required here. Contractor agrees to require that no contract used by any
subcontractor, or contracts Contractor enters into on behalf of City, will reserve the right to
charge back to City the cost of insurance required by this Agreement. Contractor agrees that
upon request, all agreements with subcontractors or others with whom Contractor contracts with
on behalf of City, will be submitted to City for review. Contractor acknowledges that such
contracts or agreements may require modification if the insurance requirements do not reflect the
requirements herein. Failure of City to request copies of such agreements will not impose any
liability on City, its Council, boards and commissions, officers, employees, agents and volunteers.

m) If Contractor is a Limited Liability Company, general liability coverage must be
amended so that the Limited Liability Company and its Managers, Affiliates, employees, agents
and other persons necessary or incidental to its operation are insureds.

n) Contractor agrees to provide immediate notice to City of any claim or loss against
Contractor that includes City as a defendant. City assumes no obligation or liability by such
notice, but has the right (but not the duty) to monitor the handling of any such claim or claims if
they are likely to involve the City.

0) Coverage will not be limited to the specific location or individual entity designated as
the address of the Project. Contractor agrees to have its coverage endorsed so that all coverage
limits required pursuant to this requirement are available separately for each and every location at
which Contractor conducts operations of any type on behalf of City. Contractor warrants that
these limits will not be reduced or exhausted except for losses attributable to those specific
locations and not by losses attributable to any other operations of Contractor.

p) Contractor agrees not to attempt to avoid its defense and indemnity obligations to City,
its Council, boards and commissions, officers, employees, agents and volunteers by using as a
defense Contractor's statutory immunity under workers' compensation or similar statutes.

r) Contractor agrees to ensure that coverage provided to meet these requirements is
applicable separately to each insured and that there will be no cross liability exclusions that
preclude coverage for suits between Contractor and City or between City and any other insured or
Named Insured under the policy, or between City and any party associated with City or its
employees.



s) Contractor shall maintain commercial general liability, and if necessary, commercial
umbrella liability insurance, with a limit of not less than two million dollars ($2,000,000) each
occurrence for at least three years following substantial completion of the work.

u) City reserves the right to modify the insurance requirements set forth herein in
accordance with the terms of any specific Service Order issued as provided by the Agreement.



EXHIBIT E

CITY OF MARINA
AGREEMENT FOR ON-CALL CIVIL DESIGN SERVICES

THIS AGREEMENT is made and entered into on April ___, 2020, by and between the
City of Marina, a California charter city, hereinafter referred to as the "City," and the Wallace
Group, A California Corporation, a California corporation, hereinafter referred to as the
"Contractor." City and Contractor are sometimes individually referred to as "party" and
collectively as "parties" in this Agreement.

Recitals

A. City desires to retain Contractor for civil design services, on an on-call basis,
associated with various City projects described generally by Exhibit A — Contractor
shall provide services pertaining to City projects and shall perform standby and
support services for City as determined by the City Engineer.

B. Contractor represents and warrants that it will at all times during the term of this
Agreement furnish personnel with the qualifications necessary to properly perform
the services in accordance with the terms of individual service orders as set forth
herein.

C. City desires to retain Contractor to provide such services.

Terms and Conditions

For of good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged and in consideration of the mutual promises contained herein, City and Contractor
agree to the following terms and conditions:

1. Scope of Work.

(a) Contractor is hereby hired and retained by the City to work in a cooperative manner
with the City to fully and adequately perform those services set forth in Exhibit “A” attached
hereto (“Scope of Work™) and by this reference made a part hereof. The Contractor shall be
available to perform services under this Agreement as needed during the term of the Agreement.
With prior written notice to Contractor, City may elect to delete certain tasks of the Scope of
Work at its sole discretion.

(b) All work performed under this Agreement shall be authorized in advance and in
writing by a specific Service Order prior to the commencement of services. Each Service Order
given by the City shall describe the nature of the specific task or service to be performed by the
Contractor, the time limit or estimated number of hours within which such task or service must be
completed and the compensation for such task or service. Details shall include a description of the
task or service which Contractor shall perform, the geographic limits, if any, the type and scope
of task or services to be performed, the format and schedule for deliverables, the schedule of
performance, and the schedule of compensation. Contractor shall not perform any task or service
unless authorized by a fully executed Service Order. Contractor shall advise the Project
Administrator in writing immediately of any anticipated change in any task or service, fee or time
schedule, and shall obtain the Project Administrator’s prior written consent to the change prior to
making any changes. In no event shall the Project Administrator’s consent be construed to



relieve the Contractor from its duty to render all services or perform all tasks in accordance with
applicable law and accepted industry standards.

(c) Contractor shall begin work under the Service Order only after receipt of the Service
Order bearing the approval signature of the City Engineer. Each authorized Service Order issued
under this Agreement by City shall be incorporated by reference as an integral part of Exhibit A
and into the terms and conditions of this Agreement.

(d) The City’s Project Administrator may, without invalidating this Agreement, order
changes in any tasks or service to be performed pursuant to a Service Order by altering, adding to
or deducting from the task or services to be performed. All such changes shall be in writing and
shall be performed in accordance with the provisions of this Agreement. If any such change
causes an increase or decrease in the Contractor’s cost of, or the time required for, the
performance of any of the tasks or services, the Contractor shall so notify the Project
Administrator. If appropriate an equitable adjustment to the Contractor’s compensation may be
made, provided that any adjustment must be pre-approved by the parties in writing; with the
City’s approval coming from the Project Administrator.

(e) Contractor shall perform all such work with skill and diligence and pursuant to
generally accepted standards of practice in effect at the time of performance. Contractor shall
provide corrective services without charge to the City for work which fails to meet these
standards and which is reported to Contractor in writing within sixty days of discovery. Should
Contractor fail or refuse to perform promptly its obligations under this Agreement, the City may
render or undertake the performance thereof and the Contractor shall be liable for any expenses
thereby incurred.

(F) If services under this Agreement are to be performed by a design professional, as that
term is defined in California Civil Code §2782.8(c)(1-4), design professional certifies that all
design professional services shall be provided by a person or persons duly licensed by the State of
California to provide the type of services described in Section 1(a). By delivery of completed
work, design professional certifies that the work conforms to the requirements of this Agreement
and all applicable federal, state and local laws, and the professional standard of care in California.

(g9) Contractor is responsible for making an independent evaluation and judgment of all
relevant conditions affecting performance of the work, including without limitation site
conditions, existing facilities, seismic, geologic, soils, hydrologic, geographic, climatic
conditions, applicable federal, state and local laws and regulations and all other contingencies or
considerations.

(h) City shall cooperate with Contractor and will furnish all information data, records and
reports existing and available to City to enable Contractor to carry out work described in Exhibit
“A" and the executed Service Orders. Contractor shall be entitled to reasonably rely on
information, data, records and reports furnished by the City, however, the City makes no warranty
as to the accuracy or completeness of any such information, data, records or reports available to it
and provided to Contractor which were furnished to the City by a third party. Contractor shall
have a duty to bring to the City's attention any deficiency or error it may discover in any
information provided to the Contractor by the City or a third party.



2. Term of Agreement & Commencement of Work.

(a) Unless otherwise provided, the term of this Agreement shall begin on the date of its
full execution (“Commencement Date) and shall expire on June 30, 2022, unless extended by
amendment or terminated earlier as provided herein. The date of full execution is defined as the
date when all of the following events have occurred:

(i) This Agreement has been approved by the City's Council or by the officer or
employee authorized to give such approval; and

(ii) The office of the City Attorney has indicated in writing its approval of this
Agreement as to form; and

(iii) This Agreement has been signed on behalf of Contractor by the person or
persons authorized to bind the Contractor hereto; and

(iv) This Agreement has been signed on behalf of the City by the person
designated to so sign by the City's Council or by the officer or employee authorized to enter into
this Contract and is attested to by the Marina City Clerk.

(b) This Agreement may be extended up to one (1) year upon written agreement of both
parties.

(c) Contractor may be required to prepare a written schedule for the work to be
performed under any Service Order, which schedule shall be approved by the City’s Project
Administrator and made a part of Exhibit “A,” and to perform the work in accordance with the
approved schedule.

3. Compensation.

@) City liability for compensation to Contractor under this Agreement shall only be
to the extent of the present appropriation to fund this Agreement. For services to be provided
under this Agreement City shall compensate Contractor in accordance with the provisions of this
Section and the hourly rate(s) and reimbursable schedule(s) attached hereto as Exhibit “B” and
incorporated herein by this reference. The total annual compensation under this agreement shall
be limited to Two Hundred Thousand dollars ($200,000.00) per fiscal year, which runs from July
1 to June 30, and that “not to exceed” amount will be prorated for the period from the
Commencement Date to the remainder of the first fiscal year of the Agreement.

(b) The City will pay the Contractor under Service Orders on a time and
materials/reimbursable expenses (T&M) basis. The hourly rate and reimbursable schedule in
Exhibit “B” applies to all Service Orders.

(c) This Agreement is for Contractor to perform “on-call” services or tasks and as such it
is a standby Agreement to assign work to the Contractor from time-to-time as needed and as
appropriate. There is no minimum compensation for this engagement or for any work assigned
pursuant to this On-Call Agreement and no guarantee that any work will be assigned to
Contractor during its term.

(d) Invoice(s) in a format and on a schedule acceptable to the City shall be submitted to
and be reviewed and verified by the Project Administrator (see Section 5(a)) not more frequently



than once during every month and forwarded to the City's Finance Department for payment. City
shall notify Contractor of exceptions or disputed items and their dollar value within fifteen days
of receipt. Payment of the undisputed amount of the invoice will typically be made
approximately thirty days after the invoice is submitted to the Finance Department.

(e) Contractor will maintain clearly identifiable, complete and accurate records with
respect to all costs incurred under this Agreement on an industry recognized accounting basis.
Contractor shall make available to the representative of City all such books and records related to
this Agreement, and the right to examine, copy and audit the same during regular business hours
upon 24-hour's notice for a period of four years from the date of final payment under this
Agreement.

(f) Contractor shall not receive any compensation for Extra Work without the prior
written authorization of City. As used herein, "Extra Work™ means any work that is determined
by the City to be necessary for the proper completion of a Service Order but which is not included
within the Service Order and which the parties did not reasonably anticipate would be necessary
at the execution of the Service Order.

(9) Expenses not otherwise addressed in the Service Order or the Fee Schedule incurred
by Contractor in performing services under this Agreement shall be reviewed and approved in
advance by the Project Administrator (Section 5(a)) and reimbursed to Contractor.

4, Termination or Suspension.

(a) This Agreement may be terminated in whole or in part in writing by either party in the
event of a substantial failure by the other party to fulfill its obligations under this Agreement
through no fault of the terminating party, provided that no termination may be effected unless the
other party is given (1) not less than ten days written notice of intent to terminate, and (2)
provided an opportunity for consultation with the terminating party prior to termination.

(b) If termination for default is effected by the City, an equitable adjustment in the price
provided for in this Agreement shall be made, but (1) no amount shall be allowed for anticipated
profit on unperformed services or other work, and (2) any payment due the Contractor at the time
of termination may be adjusted to cover any additional costs to the City because of the
Contractor's default. If after the termination for failure of Contractor to fulfill its contractual
obligations, it is determined that the Contractor had not failed to fulfill contractual obligations,
the termination shall be deemed to have been for the convenience of the City.

(c) The City may terminate or suspend this Agreement at any time for its convenience
upon not less than thirty days prior written notice to Contractor. Not later than the effective date
of such termination or suspension, Contractor shall discontinue all affected work and deliver all
work product and other documents, whether completed or in progress, to the City.

(d) If termination for default is effected by the Contractor or if termination for
convenience is effected by the City, the equitable adjustment shall include a reasonable profit for
services or other work performed. The equitable adjustment for termination shall provide for
payment to the Contractor for services rendered and expenses incurred prior to the termination, in
addition to termination settlement costs reasonably incurred by Contractor relating to written
commitments that were executed prior to the termination.



5. Project Administrator, Project Manager & Key Personnel.

(a) City designates as its Project Administrator the Public Works Director/City Engineer,
Brian McMinn, who shall have the authority to act for the City under this Agreement. The
Project Administrator or his/her authorized representative shall represent the City in all matters
pertaining to the work to be performed pursuant to this Agreement.

(b) Contractor designates , as its Project Manager who shall coordinate
all phases of the Project. The Project manager shall be available to City at all reasonable times
during the Agreement term as designated in Service Orders.

(c) Contractor warrants that it will continuously furnish the necessary personnel to
complete each Service Order on a timely basis as contemplated by this Agreement. Contractor, at
the sole discretion of City, shall remove from the task or service any of its personnel assigned to
the performance of services upon written request of City. Contractor may be required to
represent to City that certain key personnel will perform and coordinate the work under a Service
Order. Should one or more of such personnel become unavailable, Contractor may substitute
other personnel of at least equal competence upon written approval of the City Administrator. In
the event that City Administrator and Project Manager cannot agree as to the substitution of key
personnel, City shall be entitled to terminate this Agreement for cause.

6. Delegation of Work.

(@) If Contractor utilizes any subcontractors, consultants, persons, employees or firms
having applicable expertise to assist Contractor in performing tasks or services under this
Agreement, Contractor shall obtain City's prior written approval to such employment.
Contractor's contract with any subcontractor shall contain a provision making the subcontract
subject to all provisions of this Agreement. Contractor will be fully responsible and liable for the
administration, completion, presentation, and quality of all work performed. City reserves its right
to employ other contractors in connection with this Project.

(b) If work hereunder is performed by a design professional, design professional shall be
directly involved with performing the work or shall work through his, her or its employees. The
design professional's responsibilities under this Agreement shall not be delegated. The design
professional shall be responsible to the City for acts, errors or omissions of his, her or its
subcontractors. Negligence of subcontractors or agents retained by the design professional is
conclusively deemed to be the negligence of the design professional if not adequately corrected
by the design professional. Use of the term subcontractor in any other provision of this
Agreement shall not be construed to imply authorization for a design professional to use
subcontractors for performance of any professional service under this Agreement.

(c) The City is an intended beneficiary of any work performed by a subcontractor for
purposes of establishing a duty of care between the subcontractor and the City.

7. Skill of Employees. Contractor shall ensure that any employees or agents providing
services under this Agreement possess the requisite skill, training and experience to properly
perform such services.

8. Confidential and Proprietary Information. In the course of performing services under
this Agreement Contractor may obtain, receive, and review confidential or proprietary
documents, information or materials that are and shall remain the exclusive property of the City.




Should Contractor undertake the work on behalf of other agencies, entities, firms or persons
relating to the matters described in any Service Order, it is expressly agreed by Contractor that
any such confidential or proprietary information or materials shall not be provided or disclosed in
any manner to any of Contractor’s other clients, or to any other third party, without the City’s
prior express written consent.

9. Ownership of Data. Unless otherwise provided for herein, all documents, material, data,
drawings, plans, specifications, computer data files, basis for design calculations, engineering
notes, and reports originated and prepared by Contractor, or any subcontractor of any tier, under
this Agreement shall be and remain the property of the City for its use in any manner it deems
appropriate. Contractor agrees that all copyrights which arise from creation of the work pursuant
to this Agreement shall be vested in the City and waives and relinquishes all claims to copyright
or intellectual property rights in favor of the City. Contractor shall provide two (2) sets of
reproducible of the above-cited items, except for the computer data files which shall consist of
one (1) set. Contractor shall use all reasonable efforts to ensure that any electronic files provided
to the City will be compatible with the City's computer hardware and software. Contractor makes
no representation as to long-term compatibility, usability or readability of the format resulting
from the use of software application packages, operating systems or computer hardware differing
from those in use by the City at the commencement of this Agreement. Contractor shall be
permitted to maintain copies of all such data for its files. City acknowledges that its use of the
work product is limited to the purposes contemplated by the Scope of Work and the applicable
Service Order, should City use these products or data in connection with additions to the work
required under this Agreement or for new work without consultation with and without additional
compensation to Contractor, Contractor makes no representation as to the suitability of the work
product for use in or application to circumstances not contemplated by the Scope of Work and the
applicable Service Order and shall have no liability or responsibility whatsoever in connection
with such use which shall be at the City's sole risk. Any and all liability arising out of changes
made by the City to Contractor's deliverables is waived against Contractor unless City has given
Contractor prior written notice of the changes and has received Contractor's written consent to
such changes.

10. Conflict of Interest.

(a) Contractor covenants that neither it, nor any officer or principal of its firm has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of the City or which would in any way hinder Contractor’s performance of services under this
Agreement. Contractor further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the City Manager. Contractor agrees to at all times avoid
conflicts of interest or the appearance of any conflicts of interest with the interests of the City in
the performance of this Agreement. Contractor shall represent the interest of the City in any
discussion or negotiation.

(b) City understands and acknowledges that Contractor may be, as of the date of
commencement of services under this Agreement, independently involved in the performance of
non-related services for other governmental agencies and private parties. Contractor is unaware
of any stated position of the City relative to such projects. Any future position of the City on
such projects may result in a conflict of interest for purposes of this section.

(c) No official or employee of the City who is authorized in such capacity on behalf of
the City to negotiate, make, accept, or approve, or take part in negotiating, making accepting or



approving this Agreement, during the term of his or her tenure or service with City and for one
year thereafter, shall have any interest, direct or indirect, in this Agreement or the proceeds
thereof or obtain any present or anticipated material benefit arising there from.

11. Disclosure. Contractor may be subject to the appropriate disclosure requirements of the
California Fair Political Practices Act, as determined by the City Manager.

12. Non-Discrimination.

(@) During the performance of this Agreement the Contractor shall comply with the
applicable nondiscrimination and affirmative action provisions of the laws of the United States of
America, the State of California and the City. In performing this Agreement, Contractor shall not
discriminate, harass, or allow harassment, against any employee or applicant for employment
because of sex, race, color, ancestry, religious creed, national origin, physical disability
(including HIV and AIDS), medical condition (including cancer), age, marital status, denial of
family and medical care leave and denial of pregnancy disability leave. Contractor shall give
written notice of its obligations under this clause to labor organizations with which it has a
collective bargaining or other agreement.

(b) Contractor shall include the nondiscrimination and compliance provisions of this
Section in all subcontracts.

13. Indemnification & Hold Harmless.

(@ Other than in the performance of design professional services by a design
professional, which shall be solely as addressed by subsection (b) below, and to the full extent
permitted by law, Contractor shall indemnify, defend (with independent counsel reasonably
acceptable to the City) and hold harmless City, its Council, boards, commissions, employees,
officials and agents (“Indemnified Parties” or in the singular "Indemnified Party") from and
against any claims, losses, damages, penalties, fines and judgments, associated investigation and
administrative expenses, and defense costs including but not limited to reasonable attorney=s
fees, court costs, expert witness fees and costs of alternate dispute resolution (collectively
"Liabilities*), where same arise out of the performance of this Agreement by Contractor, its
officers, employees, agents and sub-contractors. The Contractor’s obligation to indemnify applies
unless it is adjudicated that its liability was caused by the sole active negligence or willful
misconduct of an indemnified party. If it is finally adjudicated that liability is caused by the
comparative active negligence or willful misconduct of an indemnified party, the Contractor’s
obligation shall be reduced in proportion to the established comparative liability of the
indemnified party.

(b) To the fullest extent permitted by law (including without limitation California Civil
Code Sections 2782.8), when the services to be provided under this Agreement are design
professional services to be performed by a design professional, as that term is defined under said
section 2782.8, Contractor shall indemnify, protect, defend (with independent counsel reasonably
acceptable to the City) and hold harmless City and any Indemnified Party for all Liabilities
regardless of nature or type that arise out of, pertain to, or relate to the negligence, recklessness,
or willful misconduct of Contractor, or the acts or omissions of an officer, employee, agent or
subcontractor of the Contractor. The Contractor’s obligation to indemnify applies unless it is
adjudicated that its liability was caused by the sole active negligence or willful misconduct of an
indemnified party. If it is finally adjudicated that liability is caused by the comparative active



negligence or willful misconduct of an indemnified party, the Contractor’s obligation shall be
reduced in proportion to the established comparative liability of the indemnified party.

(c) All obligations under this section are to be paid by Contractor as incurred by
City provided, however, in no event shall the cost to defend charged to a design professional
exceed the design professional's proportionate percentage of fault.

(d) The provisions of this Section are not limited by the provisions of sections relating to
insurance including provisions of any worker's compensation act or similar act.  Contractor
expressly waives its statutory immunity under such statues or laws as to City, its employees and
officials. Contractor agrees to obtain executed indemnity agreements with provisions identical to
those set forth here in this section from each and every subcontractor, sub tier contractor or any
other person or entity involved by, for, with or on behalf of Contractor in the performance or
subject matter of this Agreement. In the event Contractor fails to obtain such indemnity
obligations from others as required here, Contractor agrees to be fully responsible according to
the terms of this section. Failure of City to monitor compliance with these requirements imposes
no additional obligations on City and will in no way act as a waiver of any rights hereunder.

(d) If any action or proceeding is brought against any Indemnified Party by reason of any
of the matters against which the Contractor has agreed to defend the Indemnified Party, as
provided above, Contractor, upon notice from the City, shall defend any Indemnified Party at
Contractor's expense by counsel reasonably acceptable to the City. An Indemnified Party need
not have first paid for any of the matters to which it is entitled to indemnification in order to be so
defended.

(e) This obligation to indemnify and defend City, as set forth herein, is binding on the
successors, assigns, or heirs of Contractor and shall survive the termination of this Agreement or
this Section.

14. Insurance.

(a) As a condition precedent to the effectiveness of this Agreement and without limiting
Contractor's indemnification of the City, Contractor agrees to obtain and maintain in full force
and effect at its own expense the insurance policies set forth in Exhibit “C” “Insurance” attached
hereto and made a part hereof and as may be required for any Service Order. Contractor shall
furnish the City with original certificates of insurance, manually autographed in ink by a person
authorized by that insurer to bind coverage on its behalf, along with copies of all required
endorsements. All certificates and endorsements must be received and approved by the City
before any work commences. All insurance policies shall be subject to approval by the City
Attorney and Risk Manager as to form and content. Specifically, such insurance shall: (1) protect
City as an additional insured for commercial general and business auto liability; (2) provide City
at least thirty days written notice of cancellation, material reduction in coverage or reduction in
limits and ten days written notice for non-payment of premium; and (3) be primary with respect
to City's insurance program. Contractor's insurance is not expected to respond to claims that may
arise from the acts or omissions of the City.

(b) City reserves the right at any time during the term of this Agreement to change the
amounts and types of insurance required for any Service Order issued as provided herein by
giving Contractor ten days advance written notice of such change.



(c) All required insurance must be submitted and approved the City Attorney and Risk
Manager prior to the inception of any operations by Contractor.

(d) The required coverage and limits are subject to availability on the open market at
reasonable cost as determined by the City. Non-availability or non-affordability must be
documented by a letter from Contractor's insurance broker or agency indicating a good faith
effort to place the required insurance and showing as a minimum the names of the insurance
carriers and the declinations or quotations received from each. Within the foregoing constraints,
Contractor's failure to procure or maintain required insurance during the entire term of this
Agreement shall constitute a material breach of this Agreement under which City may
immediately suspend or terminate this Agreement or, at its discretion, procure or renew such
insurance to protect City's interests and pay any and all premium in connection therewith and
recover all monies so paid from Contractor.

(e) By signing this Agreement, Contractor hereby certifies that it is aware of the
provisions of Section 3700 et seq., of the Labor Code which require every employer to be insured
against liability for Workers' Compensation or to undertake self-insurance in accordance with the
provision of that Code, and that it will comply with such provisions at all such times as they may
apply during the performance of the work pursuant to this Contract. Unless otherwise agreed, a
waiver of subrogation in favor of the City is required.

15. Independent Contractor. The parties agree that Contractor, its officers, employees and
agents, if any, shall be independent contractors with regard to the providing of services under this
Agreement, and that Contractor's employees or agents shall not be considered to be employees or
agents of the City for any purpose and will not be entitled to any of the benefits City provides for
its employees. City shall make no deductions for payroll taxes or Social Security from amounts
due Contractor for work or services provided under this Agreement.

16. Claims for Labor and Materials. Contractor shall promptly pay when due all amounts
payable for labor and materials furnished in the performance of this Agreement, so as to prevent
any lien or other claim under any provision of law from arising against any City property
(including reports, documents, and other tangible matter produced by the Contractor hereunder),
against the Contractor's rights to payments hereunder, or against the City, and shall pay all
amounts due under the Unemployment Insurance Act with respect to such labor.

17. Discounts. Contractor agrees to offer the City any discount terms that are offered to its
best customers for the goods and services to be provided herein, and apply such discounts to
payment made under this Agreement which meet the discount terms.

18. Cooperation; Further Acts. The Parties shall fully cooperate with one another, and
shall take any additional acts or sign any additional documents as may be necessary, appropriate
or convenient to attain the purposes of this Agreement.

19. Dispute Resolution. If any dispute arises between the parties as to proper interpretation
or application of this Agreement, the parties shall first meet and confer in a good faith attempt to
resolve the matter between themselves. If the dispute is not resolved by meeting and conferring,
the matter shall be submitted for formal mediation to a mediator selected mutually by the parties.
The expenses of such mediation shall be shared equally between the parties. If the dispute is not
or cannot be resolved by mediation, the parties may mutually agree (but only as to those issues of
the matter not resolved by mediation) to submit their dispute to arbitration. Before
commencement of the arbitration, the parties may elect to have the arbitration proceed on an




informal basis; however, if the parties are unable so to agree, then the arbitration shall be
conducted in accordance with the rules of the American Arbitration Association. The decision of
the arbitrator shall be binding, unless within thirty days after issuance of the arbitrator’s written
decision, any party files an action in court. Venue and jurisdiction for any such action between
the parties shall lie in the Superior Court for the County of Monterey.

20. Compliance with Laws.

(a) Each party's performance hereunder shall comply with all applicable laws of
the United States of America, the State of California and the City including but not
limited to laws regarding health and safety, labor and employment, wage and hours
and licensing laws which affect employees. This Agreement shall be governed by,
enforced and interpreted under the laws of the State of California. Contractor shall
comply with new, amended or revised laws, regulations or procedures that apply to the
performance of this Agreement.

(b) If the Project is a "public work," or prevailing wages are otherwise required,
Contractor shall comply with all provision of California Labor Code section 1720 et
seq., as applicable, and laws dealing with prevailing wages, apprentices and hours of
work., etc.

(c) Contractor represents that it has obtained and presently holds all permits and
licenses necessary for performance hereunder, including a Business License
required by the City's Business License Ordinance. For the term covered by this
Agreement, the Contractor shall maintain or obtain as necessary, such permits and
licenses and shall not allow them to lapse, be revoked or suspended.

21. Assignment or Transfer. This Agreement or any interest herein may not be assigned,
hypothecated or transferred, either directly or by operation of law, without the prior written
consent of the City. Any attempt to do so shall be null and void, and any assignees, hypothecates
or transferees shall acquire no right or interest by reason of such attempted assignment,
hypothecation or transfer.

22. Notices. All notices required or permitted to be given under this Agreement shall be in
writing and shall be personally delivered, sent by facsimile (“fax™) or certified mail, postage
prepaid with return receipt requested, addressed as follows:

To City: City Manager
City of Marina City Hall
211 Hillcrest Avenue
Marina, California 93933
Fax: (831) 384-9148

To Contractor: The Wallace Group, a California Corporation, Inc.
612 Clarion Court
San Luis Obispo, California 9340
Fax: (805)
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Notice shall be deemed effective on the date personally delivered or transmitted by facsimile or,
if mailed, three days after deposit in the custody of the U.S. Postal Service. A copy of any notice
sent as provided herein shall also be delivered to the Project Administrator and Project Manager.

23. Amendments, Changes or Modifications. This Agreement and any Service Order are
not subject to amendment, change or modification except by a writing signed by the authorized
representatives of City and Contractor.

24. Force Majeure. Notwithstanding any other provisions hereof, neither Contractor nor
City shall be held responsible or liable for failure to meet their respective obligations under this
Agreement and any Service Order if such failure shall be due to causes beyond Contractor's or the
City's control. Such causes include but are not limited to: strike, fire, flood, civil disorder, act of
God or of the public enemy, act of the federal government, or any unit of state of local
government in either sovereign or contractual capacity, epidemic, quarantine restriction, or delay
in transportation to the extent that they are not caused by the party's willful or negligent acts or
omissions, and to the extent that they are beyond the party's reasonable control.

25. Attorney's Fees. In the event of any controversy, claim or dispute relating to this
Agreement, any Service Order, or the breach thereof, the prevailing party shall be entitled to
recover from the losing party reasonable expenses, attorney's fees and costs.

26. Successors and Assigns. All of the terms, conditions and provisions of this Agreement
shall apply to and bind the respective heirs, executors, administrators, successors, and assigns of
the parties. Nothing in this paragraph is intended to affect the limitation on assignment.

217. Authority to Enter Agreement. Contractor has all requisite power and authority to
conduct its business and to execute, deliver and perform the Agreement and any Service Order.
Each party warrants that the individuals who have signed this Agreement and shall sign Service
Orders have the legal power, right and authority to make this Agreement and bind each respective

party.

28. Waiver. A waiver of a default of any term of this Agreement or the terms and conditions
of any Service Order shall not be construed as a waiver of any succeeding default or as a waiver
of the provision itself. A party's performance after the other party's default shall not be construed
as a waiver of that default.

29. Severability. Should any portion of this Agreement or any Service Order be determined
to be void or unenforceable, such shall be severed from the whole and the Agreement will
continue as modified.

30. Construction, References, Captions. Since the parties or their agents have participated
fully in the preparation of this Agreement, the language of this Agreement shall be construed
simply, according to its fair meaning, and not strictly for or against any party. Any term
referencing time, days or period for performance shall be deemed calendar days and not
workdays. The captions of the various sections are for convenience and ease of reference only,
and do not define, limit, augment or describe the scope, content or intent of this Agreement.

31. Advice of Counsel. The parties agree that they are aware that they have the right to be
advised by counsel with respect to the negotiations, terms and conditions of this Agreement, and
that the decision of whether or not to seek the advice of counsel with respect to this Agreement is
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a decision which is the sole responsibility of each of the parties hereto. This Agreement shall not
be construed in favor or against either party by reason of the extent to which each party
participated in the drafting of this Agreement.

32. Counterparts. This Agreement and any Service Order may be signed in counterparts,
each of which shall constitute an original.

33. Time. Time is of the essence in this contract.

34. Entire Agreement. This Agreement together with the Service Orders to be issued
hereunder contains the entire agreement of the parties with respect to the matters as set forth in
this Agreement, and no other agreement, statement or promise made by or to any party or by or to
any employee, officer or agent of any party, which is not contained in this Agreement shall be
binding or valid. The exhibits attached hereto and the Service Orders to be attached as part of
Exhibit “A” are incorporated into this Agreement. In the event of a conflict between the terms of
this Agreement and any exhibit of Service Order, the terms of this Agreement shall control.

IN WITNESS WHEREOF, Contractor and the City by their duly authorized
representatives, have executed this Agreement, on the date first set forth above, at Marina,
California.

CITY OF MARINA CONTRACTOR
The Wallace Group, A California Corporation
By: By:
Name: Layne P. Long Name:
Its: City Manager Its:
Date: Date:
Attest: By:
Per Resolution 2020 - Its:
Date:
By:

Anita Shepherd-Sharp
Deputy City Clerk

Approved as to form:

By:

City Attorney
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EXHIBIT A

GENERAL DESCRIPTION OF SERVICES
(Section 1.(a.)

-To be provided-

[Individual Service Orders to be attached as executed and are incorporated herein
and made a part of this Agreement.]



EXHIBIT B
HOURLY RATE AND REIMBURSABLE SCHEDULE
(Section 3.(a.)

-To be provided-



Exhibit C — Insurance
(Section 14.a.)

Contractor agrees to provide insurance in accordance with the requirements set forth herein. If
Contractor uses existing coverage to comply with these requirements and that coverage does not
meet the requirements set forth herein, Contractor agrees to amend, supplement or endorse the
existing coverage to do so. Contractor shall furnish the City with original certificates of
insurance, manually autographed in ink by a person authorized by that insurer to bind coverage
on its behalf. All certificates and endorsements must be received and approved by the City before
any work commences. The City reserves its right to require complete, certified copies of all
required insurance policies at any time. The following coverage will be provided by Contractor
and maintained on behalf of the City and in accordance with the requirements set forth herein.

Commercial General Liability (primary). Commercial general liability insurance covering
Contractor's operations (and products where applicable) is required whenever the City is at risk of
third party claims which may arise out of Contractor's work or presence on City premises.
Contractual liability coverage is a required inclusion in this insurance.

Primary insurance shall be provided on ISO-CGL form No. CG 00 01 11 85 or 88 or on an I1SO or
ACORD form providing coverage at least as broad as ISO form CG 00 01 10 01 and approved in
advance by the City Attorney and Risk Manager. Total limits shall be no less than one million
dollars ($1,000,000) combined single limit per occurrence for all coverages. If commercial
general liability insurance or other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to this Project or the general aggregate limit shall be two
million dollars ($2,000,000). Contractor must give written notice to the City of any pending
claim, action or lawsuit which has or may diminish the aggregate. If any such claim or lawsuit
exists, Contractor shall be required, prior to commencing work under this Agreement, to restore
the impaired aggregate or prove it has replacement insurance protection to the satisfaction of the
City Attorney and Risk Manager.

City, its Council, boards and commissions, officers, employees, agents and volunteers shall be
added as additional insureds using ISO additional insured endorsement form CG 20 10 11 85 or
forms CG 20 10 10 01 and CG 20 37 10 01. Coverage shall apply on a primary, non-contributing
basis in relation to any other insurance or self-insurance, primary or excess, available to the City
or any agent of City. Coverage is not expected to respond to the claims which may arise from the
acts or omissions of the City. Coverage shall not be limited to the vicarious liability or
supervisory role of any additional insured. Coverage shall contain no contractors' limitation
endorsement. There shall be no endorsement or modification limiting the scope of coverage for
liability arising from pollution, explosion, collapse, underground property damage or
employment-related practices.

Umbrella Liability Insurance. Umbrella liability insurance (over primary) shall apply to bodily
injury/property damage, personal injury/advertising injury, contractual liability and completed
operations at a minimum, and shall be in an amount of not less than two mission dollars
($2,000,000), and include a “drop down” provision providing primary coverage above a
maximum $25,000.00 self-insured retention for liability not covered by primary policies but
covered by the umbrella policy. Coverage shall be following form to any underlying coverage.



Coverage shall be provided on a “pay on behalf” basis, with defense costs payable in addition to
policy limits. There shall be no cross liability exclusion and no contractor's limitation
endorsement.  Policies limits shall be not less than one million dollars ($1,000,000) per
occurrence and in the aggregate, above any limits required in the underlying policies shall have
starting and ending dates concurrent with the underlying coverage.

Business Auto. Automobile liability insurance is required where vehicles are used in performing
the work under this Agreement or where vehicles are driven off-road on City premises, it is not
required for simple commuting unless City is paying mileage. However, compliance with
California law requiring auto liability insurance is a contractual requirement.

If automobile insurance is required for work under this Agreement, primary coverage shall be
written on 1SO Business Auto Coverage form CA 00 01 06 92 including symbol 1 (Any Auto) or
on an ISO or ACORD form providing coverage at least as broad as CA 00 01 10 01 approved by
the City Attorney and Risk Manager. Coverage shall be endorsed to stated that the City, its
Council, boards and commissions, officers, employees, agents and volunteers shall be added as
additional insureds with respect to the ownership, operation, maintenance, use, loading or
unloading of any auto owned, leased, hired or borrowed by the Contractor or for which the
Contractor is responsible. Limits shall be no less than one million dollars ($1,000,000) combined
single limit per accident for bodily injury and property damage. Starting and ending dates shall
be concurrent. If Contractor owns no autos, a non-owned auto endorsement to the commercial
general liability policy described above is acceptable.

Workers’ Compensation/Employers’ Liability. Workers' Compensation and Employer's
Liability insurance are not required for single-person contractors. However, under California law
these coverages (or a copy of the State's Consent to Self-Insure) must be provided if Contractor
has any employees at any time during the period of this Agreement. Policy(s) shall be written on
a policy form providing workers’ compensation statutory benefits as required by law.
Employers’ liability limits shall be no less than one million dollars ($1,000,000) per accident or
disease and shall be scheduled under any umbrella policy described above. Unless otherwise
agreed, policy(s) shall be endorsed to waive any right of subrogation as respects the City, its
Council, boards and commissions, officers, employees, agents and volunteers.

Property Insurance. Property insurance, in a form and amount approved by the City Attorney
and Risk Manager, is required for Contractors having exclusive use of premises or equipment
owned or controlled by the City. City is to be named a Loss Payee As Its Interest May Appear in
property insurance in which the City has an interest, e.g., as a lien holder. Fire damage legal
liability is required for persons occupying a portion of City premises.

Errors and Omissions/Professional Liability. Errors and Omissions or professional liability
coverage appropriate to Contractor's profession is required, in a form and amount approved by the
City Attorney and Risk Manager. Such insurance shall be in an amount of not less than one
million dollars ($1,000,000) per claim and in annual aggregate. Contractor shall maintain such
insurance in place for a period of five years following completion of work or services provided
under this Agreement. Such continuation coverage may be provided by one of the following: (1)
renewal of the existing policy; (2) an extended reporting period endorsement; or (3) replacement
insurance with a retroactive date no later than commencement of the work or services under this
Agreement.



Contractor and City further agree as follows:

a) This Exhibit supersedes all other sections and provisions of this Agreement to the
extent that any other section or provision conflicts with or impairs the provisions of this Exhibit.

b) Nothing contained in this Exhibit is to be construed as affecting or altering the legal
status of the parties to this Agreement. The insurance requirements set forth in this Exhibit are
intended to be separate and distinct from any other provision in this Agreement and shall be
interpreted as such.

c) All insurance coverage and limits provided pursuant to this Agreement shall apply to
the full extent of the policies involved, available or applicable. Nothing contained in this
Agreement or any other agreement relating to the City or its operations limits the application of
such insurance coverage.

d) Requirements of specific coverage features or limits contained in this Exhibit are not
intended as a limitation on coverage, limits or other requirements, or a waiver of any coverage
normally provided by any insurance. Specific reference to a given coverage feature is for
purposes of clarification only and is not intended by any party to be all inclusive, or to the
exclusion of other coverage, or a waiver of any type.

e) For purposes of insurance coverage only, this Agreement will be deemed to have been
executed immediately upon any party hereto taking any steps that can be deemed to be in
furtherance of or toward performance of this Agreement.

) All general or auto liability insurance coverage provided pursuant to this Agreement, or
any other agreements pertaining to the performance of this Agreement, shall not prohibit
Contractor, Contractor’s employees, or agents from waiving the right of subrogation prior to a
loss. Contractor hereby waives all rights of subrogation against the City.

g) Unless otherwise approved by City, Contractor’s insurance shall be written by insurers
authorized and admitted to do business in the State of California with a minimum ‘“Best’s”
Insurance Guide Rating of “A:VIL.” Self-insurance will not be considered to comply with these
insurance specifications.

h) In the event any policy of insurance required under this Agreement does not comply
with these requirements or is canceled and not replaced, City has the right but not the duty to
obtain the insurance it deems necessary and any premium paid by City will be promptly
reimbursed by Contractor.

i) Contractor agrees to provide evidence of the insurance required herein, satisfactory to
City Attorney and Risk Manager, consisting of certificate(s) of insurance evidencing all of the
coverages required and an additional endorsement to Contractor’s general liability and umbrella
liability policies using ISO form CG 20 10 11 85. Certificate(s) are to reflect that the insurer will
provide at least thirty days written notice of cancellation, material reduction in coverage or
reduction in limits and ten days written notice for non-payment of premium. Contractor agrees to
require its insurer to modify such certificates to delete any exculpatory wording stating that
failure of the insurer to mail written notice of cancellation imposes no obligation, and to delete
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the word “endeavor” with regard to any notice provisions. Contractor agrees to provide complete
copies of policies to City within ten days of City's request for said copies.

J) Contractor shall provide proof that policies of insurance required herein expiring
during the term of this Agreement have been renewed or replaced with other policies providing at
least the same coverage. Such proof will be furnished at least two weeks prior to the expiration
of the coverages.

k) Any actual or alleged failure on the part of the City or any other additional insured
under these requirements to obtain proof of insurance required under this Agreement in no way
waives any right or remedy of City or any additional insured, in this or any other regard.

I) Contractor agrees to require all subcontractors or other parties hired for this Project to
provide workers' compensation insurance as required herein and general liability insurance
naming as additional insureds all parties to this Agreement. Contractor agrees to obtain
certificates evidencing such coverage and make reasonable efforts to ensure that such coverage is
provided as required here. Contractor agrees to require that no contract used by any
subcontractor, or contracts Contractor enters into on behalf of City, will reserve the right to
charge back to City the cost of insurance required by this Agreement. Contractor agrees that
upon request, all agreements with subcontractors or others with whom Contractor contracts with
on behalf of City, will be submitted to City for review. Contractor acknowledges that such
contracts or agreements may require modification if the insurance requirements do not reflect the
requirements herein. Failure of City to request copies of such agreements will not impose any
liability on City, its Council, boards and commissions, officers, employees, agents and volunteers.

m) If Contractor is a Limited Liability Company, general liability coverage must be
amended so that the Limited Liability Company and its Managers, Affiliates, employees, agents
and other persons necessary or incidental to its operation are insureds.

n) Contractor agrees to provide immediate notice to City of any claim or loss against
Contractor that includes City as a defendant. City assumes no obligation or liability by such
notice, but has the right (but not the duty) to monitor the handling of any such claim or claims if
they are likely to involve the City.

0) Coverage will not be limited to the specific location or individual entity designated as
the address of the Project. Contractor agrees to have its coverage endorsed so that all coverage
limits required pursuant to this requirement are available separately for each and every location at
which Contractor conducts operations of any type on behalf of City. Contractor warrants that
these limits will not be reduced or exhausted except for losses attributable to those specific
locations and not by losses attributable to any other operations of Contractor.

p) Contractor agrees not to attempt to avoid its defense and indemnity obligations to City,
its Council, boards and commissions, officers, employees, agents and volunteers by using as a
defense Contractor's statutory immunity under workers' compensation or similar statutes.

r) Contractor agrees to ensure that coverage provided to meet these requirements is
applicable separately to each insured and that there will be no cross liability exclusions that
preclude coverage for suits between Contractor and City or between City and any other insured or
Named Insured under the policy, or between City and any party associated with City or its
employees.



s) Contractor shall maintain commercial general liability, and if necessary, commercial
umbrella liability insurance, with a limit of not less than two million dollars ($2,000,000) each
occurrence for at least three years following substantial completion of the work.

u) City reserves the right to modify the insurance requirements set forth herein in
accordance with the terms of any specific Service Order issued as provided by the Agreement.



April 2, 2020 Item No. 8q(2)

Honorable Mayor and Members City Council Meeting
of the Marina City Council of April 7, 2020

CITY COUNCIL TO CONSIDER ADOPTING RESOLUTION NO. 2020-,
APPROVING PROFESSIONAL SERVICES AGREEMENTS BETWEEN
THE CITY OF MARINA AND WALLACE GROUP, INC. FOR
PROGRAM  MANAGEMENT, ON-CALL DESIGN, ON-CALL
CONSTRUCTION MANAGEMENT, AND CONSTRUCTION
INSPECTION SERVICES FOR PROJECTS IN THE CAPITAL
IMPROVEMENT PROGRAM (CIP) AND AIRPORT CAPITAL
IMPROVEMENT PROGRAMS (ACIP), AND AUTHORIZING THE CITY
MANAGER TO EXECUTE THE AGREEMENTS ON BEHALF OF THE
CITY SUBJECT TO FINAL REVIEW AND APPROVAL BY THE CITY
ATTORNEY.

REQUEST:
It is requested that the City Council:

1. Adopt Resolution No. 2020-, approving professional services agreements between the
City of Marina and Wallace Group, Inc. for program management, on-call design, and
on-call construction management, and construction inspection services for projects in
the Capital Improvement Program (CIP) and Airport Capital Improvement Programs
(ACIP), and;

2. Authorizing the City Manager to execute the agreement on behalf of the City subject
to final review and approval by the City Attorney.

BACKGROUND:

The City Council approved a two-year CIP and ACIP on June 18" 2019. Program
appropriations in the FY 19-20 and FY 20-21 budgets brings the CIP to $58,923,848 in 35
projects and the ACIP to $5,007,993 in 16 projects.

The City regularly enters into various professional services contracts during the course of
business to support delivery of capital improvements. A program management services contract
with a consulting firm is one method to increase the capacity for managing and delivering capital
improvements.

On November 19", 2019, the City Council approved Resolution 2019-123 authorizing the
release of a Request for Qualifications for program management and on-call professional
services. On December 23", 2020 Staff issued a Request for Qualifications for firms to submit
their qualifications to provide professional service supporting the delivery of capital
improvements. Staff received Statements of Qualifications from five firms on February 3", 2020.
Staff reviewed and ranked the qualifications submitted and selected three of the firms to make
presentations during interviews which were held on February 24", 2020. The interview panel
comprised of staff and a member of staff for the Transportation Agency for Monterey County.
References for each of the firms were contacted after the interviews and Wallace Group scored
the highest based upon their qualifications, interview presentation, and favorable references.



ANALYSIS:

The City is currently faced with a significant backlog of CIP and ACIP projects. Projects in the
CIP and ACIP represent 13 of the 58 priorities identified by the City Council for the next two
fiscal years. Delivery time for projects has varied depending upon the environmental, technical,
and fiscal challenges that each project can face. To a large extent, these challenges are subject to
processes that project managers have some, but often little control over. Another challenge
though, is getting enough time to pay attention to each project. This is a challenge that we can
take more control over.

Staff opened the recruitment of an Associate Engineer to increasing project delivery staffing.
The recruitment resulted in only two applicants which resulted in interest by one of the viable
candidates who ultimately decided to remain with their current employer. Staff reaches out to
other engineering professionals in other agencies and private firms who are all having a hard
time filling much needed positions.

Program management is another option for the City to increase project management and delivery
capacity. Wallace Group is able to provide a program manager the is committed to 30 hours per
week to manage the delivery of projects. They also have additional project managers available
to ramp up delivery as needed. The program manager will also be able to utilize existing on-call
contracts that the City has in places by acting as an agent for the City.

Staff is recommending that the City enter into on-call agreements with Wallace Group to provide
construction management and construction inspection services as well as design services. Actual
costs for construction management and construction inspection services will not be known at the
outset of the program management contract. As projects progress through design and approach
construction, the effort to manage and inspect projects will be defined and services will be
provided through a work order issued under the on-call contract. There may also be economies
to be realized through the Wallace Group performing design on smaller projects.

The Wallace Group met with staff to review the scope of 16 of the projects in the Capital
Improvement Program and 9 projects in the Airport Capital Improvement Program representing
$14,714,701 in approved funding (see list of projects attached as “EXHIBIT A”). The stockade
demolition is included in the projects to be managed by the firm. Projects that were selected did
not include major projects already being managed by existing staff or grant funded projects that
have specific requirements for solicitation of services.

The Wallace Group submitted a scope of services which is attached as “EXHIBIT B.” The
estimated cost to manage the delivery of the identified projects is a not-to-exceed $703,696
which is 4.8 percent of the budget for the projects. Program management is typically estimated
to require between 5 and 7 percent of a projects budget.

Staff recommends that the contract terms be set to expire on June 30, 2023 with the option to
extend for an additional one year. The not-to-exceed limit for the program management services
contract will be $703,696 (draft agreement attached as “EXHIBIT C”). The contract limit for
construction management and construction inspection services would be $300,000 per fiscal year
(draft agreement attached as “EXHIBIT D”). The contract limit for design services would be
$200,000 per fiscal year, although the limit is not anticipated to be reached (draft agreement
attached as “EXHIBIT E”).



FISCAL IMPACT:

Projects to be managed and delivered under the recommended contracts are funded within the
Capital Improvement Program and Airport Capital Improvement Program. Project management
and delivery are included within funded projects.

Given the current financial crisis that the City and world is confronted with, these contracts allow
for the flexibility to reduce the scope of work and even remove projects from the scope of work.
The contracts provide for work completed to be paid on a time-and-materials basis with no
obligation to pay the consultant for any anticipated future efforts.

CONCLUSION:
This request is submitted for City Council consideration and possible action.

Brian McMinn, P.E., P.L.S.
Public Works Director/City Engineer
City of Marina

REVIEWED/CONCUR:

Layne P. Long
City Manager
City of Marina





